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第三版　前　言

涉外法律实践要求从业人员将谈判、咨询、法律研究以及辩论的能力整合在一起，而有一种能力是以上所有能力的基础，这就是高效的法律英语写作能力。法律文书应当是十分清楚、精准、全面而且通俗易懂的，但是，涉外法律文书种类的纷繁复杂给我国涉外法律从业人员的工作带来极大的障碍。为了方便涉外法律从业人员学习法律英语写作，本书详细介绍了几种重要、实用的法律文书的写作方法。

本书共分为三部分，第一部分为律师信函，详尽介绍了几种常用信函的写法。与当事人的沟通信函的主要目的是与当事人明确沟通，因此一般使用通俗易懂的非法律语言，注重的是语言技巧，这是涉外法律从业人员必须轻松掌握并熟练运用的。与对方当事人或其代理律师的沟通信函多是与诉讼相关的信函，涉及大量法律术语，这是希望在法律英语方面提升自己的读者应当重点学习的内容。律师处理日常事务的信函也很有特点，通过本部分的介绍可使欲从事涉外法律事务的人士在处理日常事务时有章可循。

第二部分介绍了法律分析报告或法律备忘录(Law Office Memo)的写法。在英美法系国家，法律分析报告由初级律师撰写，由高级律师最终确定，其内容是通过对案件的客观分析，预测出适用相关的法律将对其当事人产生的影响。本书该部分内容主要介绍了概括事实的方法、提出案件主要争议点的技巧以及案件剖析讨论的写作方式。

律师辩论书(Briefs)在法律英语写作中占有相当重要的地位。尽管律师辩论书在许多方面与法律分析报告相类似，但是两者在本质上是不同的。法律分析报告是客观地分析究竟哪方当事人的理由更加充分，并且一般要在分析的最后阶段才能得出结论;而律师辩论书的撰写人在写作之前已经知道了基本结论，其主要任务是为结论寻找支持的依据，并极力证明他的当事人的理由更加充分，应当得到法院的支持。因此在写作方法上，律师辩论书也有别于法律分析报告。我国从事涉外法律服务人员应当特别注意，在法律英语写作中，向初审法院和向上诉法院提交的诉状、答辩状等法律文书的要求是不同的，写作方法也是不同的。本书在第三部分着重介绍向初审法院提交的律师辩论书的写作方法和向上诉法院提交的律师辩论书的写作方法。

法律英语证书(Legal English Certificate，简称LEC)全国统一考试旨在为国家机关、涉外企事业单位、律师事务所等提供招募国际性人才的客观标准，同时督促国内法律从业人员提高专业英语水平。LEC考试的题型、考查内容与美国律师资格考试相近，同时又突出了法律英语语言运用特色，并结合中国实际增加了法律英语翻译测试。公检法机关和企事业单位涉外法务工作人员，从事涉外法务的律师、公司法律部门的从业人员，高等院校法律、英语、经贸、国际关系等专业学生，愿意从事法律英语教学的教师以及社会上一切法律英语爱好者均可参加LEC考试。LEC考试每年两次，分别在5月和11月的最后一个星期六举行。有关考试信息请考生关注LEC官方网站:www.lectest.com。

本书的参考资料全部来自美国知名法学院学生用原版法律英语写作参考用书，我们力求保证所选资料的原汁原味。同时，书中引用了大量的律师信函、法律分析报告、律师辩论书等主要法律文书的原版范文，在此对原作者表示衷心的感谢!本书由法律英语证书(LEC)全国统一考试委员会组织专家编写，它不仅为欲参加LEC考试的考生提供了系统权威的复习指南，也是为全国高等院校学生学习法律英语所精心编写的精品系列教材之一。

书中不当之处，敬请同仁指正。

张法连

2013年8月
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Chapter 1　Introduction to Legal Writing


导读


从人们学习语言的规律来讲，“写”是最难掌握的语言技能。法律英语学习本身就很难，法律英语的写作可谓难上加难。但是法律英语写作能力对涉外法律工作者来说是一项非常重要技能，非掌握不可。我们经常看到英美影视作品中律师出庭能言善辩，其实这短暂的精彩表现是奠基于诉讼过程中所写的的法律文书之上的，所以从这个角度说，英美律师的主要工作是写作而非口头辩论。

英美法学院的学生学习写作主要是学习Law Office Memorandum法律分析报告(也译法律备忘录)和Briefs律师辩论书的写法。本书都有专章详细介绍其写作基本要求，在此不再赘述。

作为一种语言变体，法律英语在英语基本词汇系统和语法规则的基础上有了一定的规律，如其句法结构形式比较固定，使用陈述句的频率比较高，往往带有一定数量的专业术语等。因此，在词汇、语法、语义、语用、修辞等方面，法律英语又有自己的特点，形成了特定的法律英语语言风格。从写作的角度对这些特点进行分析探讨，会有助于学习者对法律英语文体风格的把握，从而写出正确、规范、地道的法律英语。

传统的书面法律语言通常具有注重庄重性和严谨性的特点，但在Plain English Movement简明英语运动的影响下，现代法律语言却越来越崇尚语言的平易性、简约性，力求用不多的笔墨，言简意赅地表述内容，使各种条令、法规能够准确地得到理解和执行。力求简单、直白是现代法律英语总的发展趋势。著名的美国法律写作专家C.Edward Good教授总结归纳出19条“金科玉律”作为该趋势的体现，供读者参考:

(1)Use an average of 25 words per sentence.(每个句子的平均用词最好为25左右)

(2)A void putting too many messages in a single sentence.(一个句子中不要试图包含太多信息)

(3)Put most of your messages at the subject-predicate position.(把最重要的信息放在句子的主语和动词结构中出现)

(4)For variety or emphasis，invert your sentences.(适当使用倒装句，以突出强调或使句式有所变化)

(5)Use the art of subordination to smooth out choppy things.(使用从属结构合并句子，以免句子过于琐碎)

(6)Avoid disrupting your sentences with thought-stopping gaps.(在句子中间尽量不要插入使思想中断的短语，以保持意义的连贯)

(7)Watch out for the rule of parallel construction.(适当、正确地使用平行结构，使行文紧凑，意思鲜明)

(8)Tabulate particular complex information.(对特别复杂的信息须进行列举说明，以便表达清晰)

(9)Hammer home your point with the powerful，versatile verb.(使用生动有力、内涵丰富的动词，以便把意思表达明白)

(10)Use the verb to be only when you mean it.(尽量少用动词“to be”结构，除非用不可)

(11)Get rid of compound prepositions.(尽可能不用复合介词)

(12)Cut adjective，adverb，and noun clauses to other structures satisfying the same function.(尽量把定语从句、状语从句和名词性从句简化成其他结构，来表达同样目的)

(13)Prefer the active voice，but use the passive to satisfy certain objectives concerning the identity or placement of the actor or the recipient.(尽可能使用主动语态，但在需要区分动作的执行者或接受者并使其突出时可使用被动语态)

(14)Favor short words over long，fancy words.(尽可能使用短词、小词，避免用长词、大词、花哨词)

(15)Use concrete words to paint vivid images in your reader's mind.(尽量使用具体词汇，以给人留下深刻印象)

(16)Use modification to trim down the fat in your language.(写作后进行必要的修改，以使语言简明扼要)

(17)Use phrases to smooth out the choppy noun-noun modifier.(可以使用短语，以免过多的名词修饰)

(18)Do not use too many negative expressions.(不要使用过多的否定表达)

(19)Be fair and nonsexist，but don't be stupid.(行文不要带性别偏向，但也不要做得过头甚至好笑)

“Lawyers in practice are generally judged by the final product they produce:the written，negotiated text.Clearly，in my firm，the first thing new lawyers will be judged upon is their writing.The fastest way to get ahead as a new lawyer is to be an able writer.The fastest way to fail is to be a poor writer.”

——Bryn Vaaler，Compositional Practice:A Comment on“A Liberal Education in Law，”1 J.ALWD 148，149(2002).[1]


From this，we can see clearly the importance of legal writing for the law professionals.The general introduction to legal writing is as follows.

1.Definition

Legal writing is a special type of writing done by attorneys，judges，legislators and others in law.The purpose of this writing is to communicate various legal rights，analysis，and legal duties etc.Unlike regular writing，legal writing is technical and involves continuous dependence on citations，gives importance to precedence and uses special legalese that sounds very formal.There has been a move to reduce such very formal style of writing and to make legal writing simple enough for the layman to understand.However，one must remember that the purpose of legal writing is to make a precise document and informal style may make a legal document's intentions hazy.[2]


2.Features

Legal writing has three features:1)Authority;2)Precedent;3)Terminology.First，legal writing values authority.In most legal writing，the writer must clearly cite the authority.This is accomplished by a unique and complicated citation system，unlike that used in any other genre of writing.The standard methods for American legal citation are defined by two competing rulebooks:the ALWD Citation Manual
 :A Professional System of Citation
 and The Bluebook
 :A Uniform System of Citation.
 Different methods may be used in other countries.

Second，legal writing values precedent，as distinct from authority.Precedent means the way things have been done before.For example，a lawyer who must prepare a contract and who has prepared a similar contract before will often reuse，with mere changes，the old contract for the new occasion.Many lawyers use and reuse written documents in this way and call these reusable documents templates or forms.

Third，legal writing extensively uses technical terminology that can be categorized in four categories:1)Specialized words and phrases unique to law，e.g.，tort，plaintiff，and recidivism.2)Quotidian words having different meanings in law，e.g.，battery(physical interference with another person)，discovery(disclosure of information by the opposing party in a lawsuit).3)Archaic vocabulary:legal writing employs many old words and phrases that were formerly quotidian language，but today exist only in law，dating from the 1500s;English examples are herein，hereto，hereby，heretofore，herewith，whereby，and wherefore(pronominal adverbs);said and such(as adjectives).4)Loan words and phrases from other languages:In English，this includes terms derived from French(jury，breve，and voir dire)and Latin(alibi，affidavit，de facto，quorum，certiorari)and are not italicized as English legal language，as would be foreign words in mainstream of English writing.

These features tend to make legal writing formal.This formality can take the form of long sentences，complex constructions，archaic and hyper-formal vocabulary，and a focus on content to the exclusion of reader needs.Some of this formality in legal writing is necessary and desirable，but when legal content must be conveyed to non-lawyers，formality should give way to clear communication.

Many U.S.law schools teach legal writing in a way that acknowledges the technical complexity inherent in law and the justified formality that complexity often requires，but with an emphasis on clarity，simplicity，and directness.Yet many practicing lawyers，busy as they are with deadlines and heavy workloads，often resort to a template-based，outdated，hyper-formal writing style in both analytical and transactional documents.This is understandable，but it sometimes unfortunately perpetuates an unnecessarily formal legal writing style.

3.Categorization

Legal writing is categorized into two types:legal analysis and legal drafting.Legal analysis can be predictive or persuasive writing，while legal drafting creates binding，legal text.In the United States，in most law schools students must learn legal writing;the courses focus on:(1)predictive analysis，i.e.，memorandum;and(2)persuasive analysis，e.g.，briefs.Although not as widely taught in law schools，legal drafting courses exist;other types of legal writing concentrate upon writing appeals or on interdisciplinary aspects of persuasion.[3]


Memoranda are documents that lawyer must write to analyze the merits of a case or a particular legal issue.Legal advice to a client is often based on a formal memorandum of law，which is a basic document of legal writing.It is usually written by a clerk or junior attorney for a more experienced attorney to predict what effect application of the relevant law will have on the client's situation.Senior attorneys use memorandum to determine what advice to give a client.The specific guide of writing memoranda is given in Chapter 3(Law Office Memoranda Writing).

The brief is the formal document a lawyer uses both to convince a court that the client's position is found and to persuade a court to adopt that position.Briefs are similar to memorandum in many respects，and many of the principles apply to briefs.Both must honestly state the law，the facts of the case，and the reasons for their conclusions clearly and concisely.But briefs differ from memoranda:Briefs argue;memoranda discuss.How to write the brief is addressed in Chapter 4(Basics of Writing Briefs).

In addition，lawyers write many letters to communicate information to clients，to request information from government agencies and other lawyers.All letters benefit from clear writing and simple organization.How to write a legal letter is discussed in Chapter 2(Writing Letters).

4.Techniques

There is no one best way of tackling a piece of writing.People use a variety of approaches.Sometimes the same individual uses different ways of dealing with different types of writing.You need to experiment with the way you find best for you.

4.1　Planning

Time is money，you cannot afford to spend time on repeated rewriting and revising material which has been poorly planned in the first place.Plan，Write，Revise is a logical approach that fits well with the problem—solving nature or legal work.It is a straightforward strategy that is easily grasped by students who may not have had a very methodical approach to writing in the past.


Planning
 is the key to effective writing.Consider the available time，and divide the task into manageable sub-tasks.You may need to decide who your readers are and what they need to know.By default，assume you are writing for a lawyer without detailed knowledge of the topic under consideration.

The most important stage is research.
 You need to prepare your writing by collecting information.Make full use of printed and electronic documents to find relevant sources.Make notes about your sources，including an accurate reference complying with the rules set out in this document.Always remember you are the only person who is responsible for the accuracy of these references.Quotations
 must be enclosed in quotation marks(“...”)and must have a pinpoint reference(page or，if available，paragraph number).Short quotations can be included naturally in the text，but anything that runs for more than three lines should be separated from the text in an intervening paragraph and indented from the left hand margin.Large numbers of long quotations should be avoided.Make sure you are aware of and comply with the rules against plagiarism.If the quotation is not attributed，it is kind of plagiarism.

4.2　3Cs

You'd better adopt the three Cs as your starting point.Be Clear，Concise，Correct，
 which means:

(a)use frequently used words and phrases instead of infrequently used ones;

(b)avoid clumsy and inelegant words and phrases;

(c)prefer verbs to nouns;

(d)use active verbs instead of passive;

(e)omit redundant words and phrases;

(f)prefer specific words to vague words and phrases;

(g)avoid using jargon and technical terms unless there is no alternative;and

(h)avoid long and complex sentences.

4.3　Plain English

The writing and setting out of essential information in a way that gives a co-operative，motivated person a good chance of understanding the document at first reading，and in the same sense that the writer meant it to be understood.[4]


Campaigns to promote‘Plain’speaking and writing developed in Britain and the USA in the late 1970s as a method of attacking the over-complicated language used by government，local authorities and businesses to communicate with the public.

Opposition to plain English documents has come largely from the legal profession，which fears the risk of ambiguity and increased litigation they foresee could result from movement away from the tried and tested legal formulations.Nevertheless，lawyers now accept that simplifying grammatical structure，adding punctuation and eliminating archaic and Latin expressions will save them time and money and simplify their job because their documents become more intelligible.

4.4　Discrimination

Please pay close attention to the following terms that are often misused in legal writing:



Abandon/relinquish/renounce



这三个词均有抛弃、放弃的意思。abandon主要指因挫折、气馁、厌倦等原因而放弃或中止某事，且有永远不再主张之含义。relinquish含义广，可用于指权利或财产等的放弃，常表示自愿。renounce则指自愿或正式宣布放弃某事。



accrue/incur



accrue增长，通常表示有一个积极正面的结果;incur招致，通常表示有一个消极负面的结果，比如招致责任、费用或损失等。例如:A's failure to perform the contract caused B to incur［not accrue］losses of over a million dollars.



allude/refer



to allude略微提及某事，意思就是间接refer to(提及)这件事，而没指明是哪一件事。



and/or



避免使用and/or结构，因为它表达的意思不明确。通常单独使用and或or就能将语意表达清楚。如果你怕语意被误解，可以使用A or B or both的结构。

例如:A misdemeanor is punishable by a fine of up to $700 or 90 ays in jail or both.

此句能被简写成“A misdemeanor is punishable by a fine of up to $700 and 90 days in jail.”而不产生任何混淆，因为前面句子中的and包含or的可能性。“A misdemeanor shall be punished by a fine of $700 and 90 days in jail.”表示这个法令同时要求罚金及监禁。



assure/ensure/insure



to assure是保证的意思:The defendant's lawyer assured the court her client would be present at the hearing.

to ensure或to insure是确保某事会发生:To ensure［or insure］the defendant's appearance at the hearing，the court ordered bail set at $100，000.



ability/faculty/capacity



三个词都有能力含义。ability较通用，指天生或后天的干好某事的能力，尤指实施法律行为的能力;faculty主要指某种特殊行为的天赋能力，在离婚案中可指丈夫对妻子提供扶养费的能力;capacity多表示在法律或其他意义上的一种地位或资格。



because/since/as



因果关系在法律写作中是不可缺少的。because最能直接明白地表现出因果关系。since虽然和because同义，但在时间因果关系上的表达不像because那样直接清楚。as和because也不能随意替代，因为as除了表示“因为”外，也有while(和……同时)或when(当……的时候)的意思:“The court enjoined the demonstration as the demonstrators entered private property.”(当示威者进入私人住宅时，法院禁止这场示威运动。)for也不能和because随意替代，因为for常被当作一个介词而非连接词来使用。in light of(根据)、being that(因为)、due to the face that(由于事实是……)和in view of the fact that(有鉴于……的事实)虽然都有“因为”的意思，但都不像because能简洁且强而有力地表达因果关系。

The reason…is because(……理由是因为……)这种写法欠妥，应写成The reason…is that(理由是……)。而The reason why(理由为何……)也是欠妥当的:The reason why the statute does not apply is because a skateboard is not a motor vehicle.可改写成:The reason the statute does not apply is that a skateboard is not a motor vehicle.但此句完全可以用一个更简单的词because来表达:The statute does not apply because a skateboard is not a motor vehicle.



dicta/dictum



dicta是dictum(意见)的复数形式，意思是法院以书面意见表示少数法官的观点或评论，所以dicta必须跟复数动词搭配使用。

例如:The court's dicta in this case have no effect on the traditional rule of fraud in this state.

dictum前面通常不需要有定冠词:The court's statement in Hill quoted by Appellant is dictum［not a dictum］.



disinterested/impartial/unbiased



disinterested意为“公平的”，impartial，unbiased也都是“公平的”意思，然而disinterested时常被误认为是uninterested(不感兴趣的)的意思。



first/firstly



这两个词都是“第一、首先”的意思。但当列举数个论点时请使用first，second，而不要使用firstly，secondly等。而且请不要以First of all开始一个句子，因为这会增加感情色彩，显得你急躁、高傲、颐指气使。



guilty/innocent/liable



guilty有罪的，是刑法用语，常用来指那些被判定有罪的罪犯。不要用guilty这个词来指那些在民事案件中应负法律责任的人，这时要用liable。The jury found Dr.Garrote guilty of malpractice.应改成:The jury found Dr.Garrote liable for malpractice.或说:The jury found Dr.Garrote had committed malpractice.

在刑法中，guilty的反义词不是innocent无辜的，而是not guilty.



imply/infer



to imply是间接表达、暗示的意思，to infer是由一个证据来下结论，是“推断”的意思。这两个词并不可替换使用。演讲者或作家implies，而听众或读者infers.



motion/move



诉讼当事人为某事moves(请求)或makes a motion(提起一个请求)。诉讼当事人不会motion for sth.，因为motion只用作名词。而诉讼当事人也不会move the court for sth.，因为court(法院)不能作为move的直接受词，所以最好这样表达:moved that the court grant sth.(请求法院给予……)



prove/show



事实是被proved(证实)的:“M can prove the light was red.”(M能证实当时是红灯。)而法律结论(legal conclusion)不能被证明，法律结论是被shown(陈述)的:“S can show［not prove］section 2—209 was not designed to cover her situation.”(S能表明她的情况不适用第2—209款。)has proved(已经被证实)的用法比has proven(已经被证实)更符合法律英语的表达:“The State has proved［not proven］S was at the scene of the murder.”(该州已证实S事发当时就在谋杀现场。)



said/stated



最简单的表达某人说某事就用said。比said更正式的替代语是stated(陈述)。但下面所列的每个词都有它本身特定的意义以及言外之意，所以不要将这些词与said替换使用。

admitted(承认):说某事损害说话者的立场。

advised(建议):给忠告或建议。

alleged(声称):述说某件还未被证实的事。

asserted(主张):强有力地或大胆地述说某事。

claimed(根据权利)要求:声称某事的权利或主张某事。

contended(辩论):在法律争论中陈述一种立场。

disclosed(透漏):述说先前因正当理由而不被大众知悉的某件事。

indicated(指出):间接说或间接沟通某事。

informed(通知):传达信息给他人或给他人一个正式通知。

represented(表示):主张某事是真实的，特别是有关说话者要销售的某物。

revealed(揭露):说某件先前不被知悉的事。

stipulated(讲明):在法庭上对某事表示同意。

testified(作证):在审判或询问中宣誓。

不要将上面这些词的动、名词形式，如allegation，contention，stipulation等交替使用。

当提到你自己或你的当事人所说的话时，不要使用alleged，asserted，claimed或contended，因为这些词通常意味着说话者所说的是错的。所以当你提到诉讼另一方的论点时应该使用这些词，对方alleges(声称)某事，但你的当事人states(陈述)某事。



the fact that/true facts/fact



法律英语写作中要尽量避免使用the fact that(事实是……)，因为什么是事实通常会引起激烈的争论。所以你应该只在the facts不会引起争议的情况下使用the fact that这个短语。

例如:The fact that the court gave a limiting instruction prevented the jury from being unfairly prejudiced by the evidence.

最好将此句重写以避免使用the fact that:The court's limiting instruction prevented the jury from being unfairly prejudiced by the evidence.

冗长的despite the fact that(尽管这个事实是……)可被although(虽然)取代。

true facts(真实的事实)通常被认为是赘文，因为只有“真”的事实，没有“假”的事实。然而在诉讼中双方都提出不同的事实的版本。因为双方的说法不能都是真的，所以有些律师相信区别true facts(their facts他们这方的事实)跟另一方的facts是必要的，但在诉讼过程中facts代表的只是alleged facts(声称的事实)。所以现在开始用the really true facts(真正真实的事实)来讲述我方的论点。然而最佳的用法仍是使用没有任何修饰语的facts来表示“事实”。

4.5　Spelling

English spelling is difficult because words are not always spelt as they are pronounced.There are two main reasons for this.One is that the spelling system introduced by the Normans was mixed with the system we used before the Norman Conquest.The other reason is that spellings have generally not changed，while pronunciation has.

Some people see poor spelling as a sign of intellectual incompetence.Since there are so few rules，however，learning to spell involves memorizing rather than exercising your intellectual skills of judgement，discernment and reflection.Poor spelling may make your reader think you are uneducated，incompetent or unprofessional.Be sure to use a dictionary or spell checker.


advice
 ，advise(建议)


advice是名词，advise是动词。


appealed(上诉的)


appeal过去式的拼法是appealed，只有一个l，而不是appealled。


capital(首都;资本)
 ，capitol(美国州议会大厦)


在法律写作中，capital时常被当作名词来使用，指的是钱或其他的资产。capital也时常被当作一个形容词来使用，意思是involving death or carrying the death penalty(涉及死亡或执行死刑)，像是capital punishment(死刑)，a capital offense(死罪)。


causal(原因的)
 ，casual(偶然的)


causal意思是relating to causation or a cause(和因果关系或和某个原因有关)。注意不要将causal的u和s的顺序弄颠倒，否则就会变成另一个词casual，意思是“偶然的”。


comparative(比较的)


虽然comparative negligence;comparative fault(相对过失)、comparative law(比较法)和comparisons(比较)有关，但是在comparative的拼法，r后面的字母是a，而不是i。


council(地方议会)
 ，counsel(律师)


council是一个管辖机构，像是city council(市议会)。counsel当名词用是“律师”的意思:the right to counsel(请求律师的权利)，而counsel当动词用是“忠告、建议”的意思。


complement(补充)
 ，compliment(恭维)


to complement是“补充”的意思:“The regulations complement the statue.”(这个规定补充了这个法令。)当某人用恭维的话compliment(奉承)我的时候，I(我)感觉好极了。


defendant(被告)
 ，respondent(被告)


跟independent(独立的)不同，independent以ent结尾，而defendant是以ant结尾。在某些州respondent被用来代替appellee(被告)。respondent跟defendant一样都被用来指被告。然而，与defendant的拼法不同，respondent是以ent结尾。


forbear(克制做……)
 ，forebear(祖先)


forebear是“祖先”的意思，而在合同法中forbear是“克制做……”的意思，通常是克制对某人收账，或克制对某人提起诉讼。当你的意思是指refrain(抑制)时，不要把forbear误拼成forebear。


indictment(控告)


虽然这个词的发音跟inditement很像，但拼法是不同的。


its(它的)
 ，it's(它是)


its是所有格。it's是it is(它是)的缩写形。你不会在法律写作中用到it's这个词，因为在正式的法律写作中缩写是不适当的。


lead
 ，led(引导)


read的过去式是read，但lead的过去式是led，意思是“引导”。


liable(负有法律责任的)，libel(诽谤的文字)


说一个人liable表示这个人必须负民事损害赔偿责任。libel是用写作来作为诽谤的工具。


occasion(场合)，occurrence(发生)，omission(省略)


最好把这三个词当作一组来记，以比较出其中字母重复的差异。occasion第一个字母c重复二次，当第二个字母s则否。omission第二个字母s重复二次，但第一个字母m则否。occurrence和occurred，前后两个字母c跟r都重复出现两次。


paid(付款)


paid这个词对大部分的律师及其当事人是非常重要的。pay的过去式是paid，不是payed。不要因payee(收款人)，payor(付款人)或note payable(应付票据)而把pay的过去式拼成payed。


parol(口头答辩)，parole(假释)


parol是一个形容词，意思是oral(口述的)，像是parol evidence rule(口头证据规则)。在parol的字尾加上e，意思就完全不同，是“假释”的意思。


personal(个人的)，personnel(员工)


personal是private(私人的)的意思。personnel是employee(职员)的意思。


plead(辩护)，pleaded


一般说plead的过去式是pleaded:“The defendant pleaded guilty.”(被告为被控诉有罪作辩护。)你可以说“The defendant plead guilty.”但不要把plead拼成pled。


principal(主要的;校长;资本)，principle(原则)


principle是名词，意思是a rule(原则)。这个词的记忆法:principle跟rule都是以le结尾，都是“原则”的意思。principal当形容词用时，意思是主要的。principal也可以是名词，意思是one who acts through an agent(一个人透过代理人来做事)。principal做名词用时也可以指money(金钱)，特别是一笔借款的金额。最后principal当名词用时还有the head of a school(校长)的意思。


rational(合理的)，rationale(基本原理)


rational意思是reasonable(合理的)。rationale字尾多了一个e，意思是reasoning(推论)，例如The rationale behind the court's decision(法院判决背后的推论)。


tenant(房客)，tenet(信条、原则)


tenant会付钱给房东，而tenet则是doctrine(信条)或principle(原则)的意思:“Individual responsibility is a basic tenet of tort law.”(个人责任是侵权行为法的基本原则。)


therefor(为此)，therefore(因此)


therefore是for that reason、consequently(因此)的意思，词尾有一个e。therefor词尾没有e，是for that(为此)的意思。Therefor很少用到。

4.6　Be consistent

Don't use different words to denote the same things.Variation for the sake of variation has no place in legal writing.Using a synonym rather than repeating the precise term you intend just confuses the reader.

4.7　Omit needless words.

Don't use compound prepositions and other wordy expressions when the same meaning can be conveyed with one or two words.

4.8　Avoid redundancies

Don't use word pairs，if the words have the same effect or where the meaning of one is included the other.

4.9　Use concrete words

Legal writing often concerns abstract subjects.But abstract words can be vague and open to different interpretations.Use simple，concrete words.

4.10　Write short sentences

Readable sentences are simple，active，affirmative，and declarative.The more a sentence deviates from this structure，the harder the sentence is to understand.Long，run-on sentences are a basic weakness in legal documents.Legal documents often contain conditions which result in complex sentences with many clauses.The more complex a sentence is;the greater the possibility that it will be misunderstood.

State one thing and only one thing in each sentence.

Divide long sentences into two or three short sentences.

Remove all unnecessary words.Strive for a simple sentence with a subject and verb.Eliminate unnecessary modifiers.

If only one or two simple conditions must be met before a rule applies，state the conditions first and then state the rule.

If two or more complex conditions must be met before a rule applies，state the rule first and then state the conditions.

If several conditions or subordinate provisions must be met before a rule applies，use a list.

4.11　Use short paragraphs

A writer may improve clarity by using short，compact paragraphs.Each paragraph should deal with a single，unified topic.Lengthy，complex，or technical discussions should be presented in a series of related paragraphs.

4.12　Revising

We can summarise this section on strategies with a list of questions you should answer honestly every time you have composed a written document.Since this is a method of looking at your writing through the eyes of the reader.



Self

 －
editing checklist



Purpose:

(a)What is the purpose of the communication?

(b)Who is/are my intended reader(s)?

(c)Have I adapted style and content to suit the reader's needs?

(d)Have I dealt with the issues?

(e)Have I answered all the questions?

(f)Have I answered them in enough/too much depth?

Content:

(a)Is the information accurate?

(b)Is it relevant?

Humanity:

(a)Will my tone produce the desired response?

(b)Is it friendly，courteous，helpful，frank，or is it curt，distant，patronizing，vague?

Layout:

(a)Is the layout appropriate for the purpose and content?

(b)Is it set out in manageable blocks?

Structure:

(a)Do I get to the point quickly and make it clearly?

(b)Are the sentences short enough?

(c)Does the order of sentences and paragraphs make sense?

(d)Does each paragraph contain just one main idea?

(e)Is there a link between each paragraph and the text?

(f)Are there links between sentences in each paragraph?

Language:

(a)Have I used plain language i.e.，clear，concise，correct language that can be easily understood by the reader?

(b)Have I omitted words and phrases which are:

(1)infrequently used;

(2)inelegant;

(3)redundant;

(4)unnecessarily technical;

(5)verbose;or

(6)vague.

(c)Are punctuation and spelling correct?

To sum up，this is the general introduction to legal writing in terms of definition，features，categorization，and techniques.The book will show you the specific writing skills and procedures of legal writing in following chapters.

Exercises:


1.Break each of the following long sentences into at least three separate sentences:


•Appellee Allied Indemnity of New York respectfully suggests that oral argument would be of little benefit because the dispositive issue has been recently authoritatively decided by the Texas Supreme Court in National Union Fire Insurance Co.v.CBI Industries
 ，Inc.
 ，907 S.W.2d 517(Tex.1995)，and by this Court in Constitution State Insurance Co.v.Iso-Tex
 ，Inc.
 ，61 F.3d 405(5th Cir.1995)，because the facts and legal arguments are adequately presented in the briefs and record，and because the decisional process would not be significantly aided by oral argument.

•Although no Kansas cases were found that explicitly hold that Kansas requires a corporation to have a valid business purpose in order to engage in certain specified corporate transactions，either for mergers or consolidations，or for a sale of assets followed by a dissolution and liquidation，in a 1994 Supreme Court of Kansas case involving a cash-out merger where the dissenters claimed the defendant's board of directors breached its fiduciary duties to the dissenters，the court cited as one of the trial court's pertinent conclusions of law that it is not necessary for a corporation to show a valid corporate purpose for eliminating stockholders.

•The court of appeals noted that the Environmental Protection Agency(EPA)had already issued the applicant a National Pollution Elimination System permit for the actual discharge of wastewater，which would occur from the outfall pipe，and that the issuance and conditions of such permits were generally exempt under the Clean Water Act from compliance with the Environmental Impact Statement(EIS)requirement，and accordingly the court concluded that the Corps had properly excluded the environmental implications of the discharges from the outfall pipe from its analysis and instead considered only the construction and maintenance of the pipeline itself in determining that the issuance of the permit did not constitute a major federal action.


2.Edit the following sentences to eliminate the passive voice:


•Testimony was heard from the plaintiff and from three witnesses on behalf of the corporation.

•This is a purely legal question to be determined by the court.

•McCormick's motion for partial summary judgment on the duty to defend should be denied.

•Plaintiff's opposition violates Rule 313 of the California Rules of Court and may be disregarded by the court.


3.Delete at least four consecutive words in the following sentences，replace those words with just one word.You may rephrase ideas and rearrange sentences，but don't change the meaning.


•Even assuming that the fog caused injury to Roelke，Amskills had no duty to prevent that injury because it was idiosyncratic and Amskills could not have been expected to foresee such injury.

•At no time prior to the initial public offering did the underwriters or any officers，directors，or employees have knowledge of any facts that would suggest that“Palm Harbor”could not be completed on schedule and in accordance with specifications.

•Beale has wholly failed to allege facts that，if true，would establish that competition among the nation's law schools would be reduced or that the public has been in any way injured，and this failure to allege facts that would establish an injury to competition warrants the dismissal of her restraint-of-trade claim.

•The Business Corporation Law does not address the ability of a New York corporation to indemnify individuals who are not its employees.

•The court examined a number of cases and stated that there appeared to be only a limited number of instances in which there would exist a duty to disclose the illegal conduct of persons who，through political campaigns，seek election to a public office.


4.Correct the usage errors in the following sentences.


•When Margot arrived，Rodney told her that David had laid down because of his pain.

•Mrs.Clements testified that Kenneth was waiving the gun wildly and pointing it at Bill.

•Counsel testified that because the testimony would have harmed her case，she opted to forego it for reasons of trial strategy.

•Since the Oneida line of cases are now binding federal law in California，this Court is bound to follow them.

•The cost of any arbitration proceedings will be born by the party designated by the arbitrators.

•The gas would likely be inventory under the Idaho statutes defining the term，but these provisions might not apply since they do not effect Idaho taxable income.

•Texas law prohibits the unjustified interference with a parties'existing or prospective contractual relations.

•For the reasons stated in Jones's initial motion，Jones maintains that the Court's August 27 order precludes Fillmore from preceding on count six in this action.

•The laws of the State of Massachusetts(irrespective of its choice-of-law principals)govern the validity of this Agreement，the construction of its terms，and the interpretation and enforcement of the parties'rights and duties.

•Neither Mr.Robinson's affidavit nor Plaintiffs'deposition testimony carry the force of law.




[1]
 http://raymondpward.typepad.com/rainman2/2004/12/the_importance_.html


[2]
 http://ezinearticles.com/?What—is—Legal—Writing?＆id=1223274


[3]
 http://en.wikipedia.org/wiki/Legal_writing


[4]
 Cutts，M，.Plain English Guide(Oxford:Oxford University Press，1999).


Chapter 2　Writing Letters


导读


律师要经常写律师函与客户、对手等进行有效地沟通。哪怕是你已经通过电话和对方进行了很好的沟通，有经验的律师还会再写一封信来确认电话中所谈内容。律师撰写信函有很多目的:给客户提供建议，寻求妥协，发送文件，获取信息等，所以信函都应该清晰明了，简单有序。所有的律师函都有一个共同的特点:言简意赅，平实无华;切忌堆砌辞藻，空洞无物。熟练撰写律师函是律师工作的一项基本技能。


动笔起草信函之前要明晰如下基础性的准备工作:


查找信函范本。你可以在以前起草的信函中寻找类似的范本，也可以参考一下此文附录中所列的范本(包括预约书，说明书，正式请求书，合同谈判备忘录，合同意见书及传真函等)。

参考一下那些以前发给该收信人的信函。回顾以前的信函可以提醒您在工作流程中走到了哪一步，写了些什么，还需要说些什么。所以说，这样做可以让您把握信函的方向和要旨。

未经允许，不要发函给另一个律师的客户。所以在发送之前，要确认收信人是否已经有代理律师。

列出提纲，排列出要谈的几个关键点。

信函的页首常常要注明时间、收信人姓名、住址等繁琐事项。如果这些事项有错误或是被疏漏，说得严重一点，会让人觉得书写者有些粗心大意。所以，从一开始起草信函时就要小心谨慎，注意那些特别事项，让收信人觉得律师函比一般信函确实庄重严肃。

如果您是以传真或电子邮件的形式发送信函，应在信函上印上日期和具体时间。

提醒客户对其与律师之间的交流沟通负有保密义务。

写清收信人的法定名称和住址。

若不使用传统邮件送交信函，就要特别说明送交的方式。如果是用传真发送，就要注明传真号码和电话号码;如果是以电子邮件的形式发送，就要注明电子邮件的地址;如果是让您的同事送交到某个地点，那只需在信函上注明送交的方式即可。

传真通知。在发传真的时候，最好附一个传真通知以防发错了号码。发完传真后，要打电话给收件人确认其已经收到传真，并在有空余的地方记下收件人的名字。


信函主体部分是关键，您必须让读者清楚地知道您想要表达的意思和目的:


明确你和客户之间的关系，让其他人尽快地了解到谁是您的客户，这样做很重要，也会带来意想不到的效果。首先，这会告诉读者您的客户有律师;其次，这还让读者知道您不是他的律师。如果不这样做，会让那些实际上和您没有代理关系而自认为和您有代理关系的人起诉您，所以这样做，也会让那些不负责任的送交者感到有些轻松。因此，您在起草信函的第一时间、第一部分应该写道:“我代表____。”自此以后每次撰写信函，您都应该再次证实您所代理的客户并称之为“我的客户”。

陈述信函的要旨，这是核心部分。

如果有随信附件，首先要列出他们的清单。附件清单应该放在信函的首部，这既可以让您的工作人员轻松地收集这些附件，也可以让读者确认这些附件是否已经全部收到。

用独立的段落来描绘出信函的轮廓。信函的每个段落最好只表达一个独立的意见、观点或概念。每个段落最多也只用四个或五个短句组成。如果某个段落过长，则应分成几个小分段。段落之间应该按逻辑顺序有条理地组织起来。给每个段落加上一个标题并在该标题的下面画下划线，这就像给一篇新闻注上标题一样，作用是既可以让读者轻易地浏览信函全文并决定怎样继续精读和消化信函的内容，还可以让您以后在文件中很容易地查找信函的内容并回想起当时为什么要这么写。每个段落只能围绕一个中心来展开论述，您应集中笔墨论述您在提纲中列出的概念或观点。

陈述您的设想和依据。不管是意见书还是非意见书，都要详细说明有事实根据的设想并给出相关意见和建议所依据的法律。对意见书来说，常规是要详细陈述意见所依据的事实以及相关的成文法和判例法。为了避免将来引起误解，所以每封信函在提供意见或建议时都会提供相关的依据。

对客户的要求可用粗体字母表述，客户就会一目了然，心领神会。

LAWYERS USE letters，notes and memoranda to communicate information to clients，to request information from government agencies and other lawyers.There are，of course，many other purposes for letters and many styles of writing them.For example，you may want information about a graduate school program，you may need to thank a person who has helped you，or you may want to find temporary or permanent employment.

Lawyers write many letters.These letters serve different purposes，such as advising clients，seeking compliance，sending documents，obtaining information etc..All letters benefit from clear writing and simple organization.Lawyers who write direct and concise letters to non-lawyers are more likely to achieve successful results.All of these letters have one thing in common:They are not great literature.They will not be read in a hundred years and analyzed for their wit，charm or flowery words.With any luck they will be read just once by a few people，followed quickly by their intended result，whether that be compliance，understanding or agreement.[1]


1.Classification of the Letters

There are mainly three types of legal letters to be covered in this chapter:


(1)Attorney-Client Correspondence


The Attorney-Client Correspondence refers to the letters sending from the attorney to their clients or prospective clients.The attorney may give his client some advice，ask for information，make sure the attorney's fees，and so on.


(2)Attorney-Adverse Party Correspondence


The Attorney-Adverse Party Correspondence means the letters sending from the attorney to the adverse party or the attorney representing the adverse party to negotiate，ask the adverse party to take action，and so on.


(3)Daily Correspondence


The Daily Correspondence is the letters attorneys dealing with the routine works concerning law，such as asking the information of a law school or a legal newsletter.


(4)Letters of Intent


A letter of intent is a preliminary transactional document，generally prepared by lawyers，which captures some or all of the key deal points that the parties have agreed upon.It is usually not the final document that will govern the transaction，and the final transactional documents will generally supercede the letter of intent，usually expressly through integration or merger clauses.


(5)Opinion Letters


Opinion letters or opinions of counsel used in transactional practice form a very important part of modern law firm practice.The opinion letters discussed here are typical of sophisticated transactional practice，and are gradually becoming part of ever more basic transactions.

2.Steps to Write a Letter

There are many factors to be considered in legal letter writing.Please follow the following steps to write a complete legal letter.


(1)Find a letter form.


Find a similar letter you have sent in the past，or see the sample letters in this Chapter.


(2)Do not send a letter to another lawyer's client without that lawyer's consent.


Before sending the letter，find out if the non-lawyer is represented by someone else.Start by asking your client.


(3)Outline your thoughts in a checklist.


Before turning on your computer or dictating machine，pull out a yellow pad and jot down the main points for your letter.List what you want the letter to say.Write the points in any order;write them as they come into your mind.


(4)Start your letter carefully.


Letters begin with boring things like the date and recipient's name and address，but if any of these are missing or wrong，the letter writer will look pretty careless，to say the least.So be careful when starting the letter.


(5)Date your letter.


Date your letter the day you write it，and send it the same day.Consider using the international dating convention of day-month-year rather than the U.S.convention of monthday-year.


(6)Indicate the time of your letter.


If you are sending a fax or email，then type the time next to the date.While letters“cross in the mail”in days，faxes and emails“cross in the wires”in hours and minutes.


(7)Remind your client to preserve attorney—client confidentiality.


Sometimes clients show your letters to others without realizing they can lose the attorneyclient privilege of that communication.Add this phrase at the top of the letter to remind them not to do this:

CONFIDENTIAL ATTORNEY-CLIENT COMMUNICATION

DO NOT COPY OR DISCLOSE TO ANYONE ELSE

If the letter is written during or in anticipation of litigation，the following phrase can be used:

CONFIDENTIAL ATTORNEY-CLIENT COMMUNICATION AND WORK PRODUCT

DO NOT COPY OR DISCLOSE TO ANYONE ELSE


(8)Be sure to use the recipient's correct legal name and address.


Your letter may be relied upon for its accuracy，so be accurate.Verification of names can be obtained from the public records，the phone book，or the websites.And when it comes to middle initials，never rely on your memory or guess at it because most of the time you'll be wrong.


(9)Indicate the method of delivery if other than mail.


If being faxed，include the fax number and telephone number.If being sent by FedEx，state whether it is by overnight or second day.If being sent by email，state the email address.This will make it easy for your staff person to send it to the correct place，and it will document for your file how it was sent.


(10)Include a fax notice.


When sending by fax，include a notice in case it is sent to the wrong number.Here is the notice when sending a fax:


NOTICE:This is privileged and confidential and intended only for the person named below.If you are not that person，then any use，dissemination，distribution or copying of this is strictly prohibited，and you are requested to notify us immediately by calling or faxing us collect at the numbers above.



Date Sent__________　Time Sent__________



Number of Pages__________　Receipt__________



(11)Putting more emphasis on body of the letter.


The body of the letter is why you are writing it.You succeed by leaving the reader with full knowledge of why you wrote the letter and what it means.


(12)Identify your client.


It is important to let others know who your client is at the earliest opportunity.This accomplishes a great deal.First，it tells the reader that your client has a lawyer.This makes your client happy because most clients want the world to know they have a lawyer.Second，it tells the reader that you are not the reader's lawyer.This makes your malpractice carrier happy because it's one less person who's going to sue you claiming they thought you were representing them when，in fact，you were not.


(13)State the purpose of the letter.


Why leave the reader guessing?Go ahead and say right up front why you are writing the letter.Here are some opening sentences:

“The purpose of this letter is to________________.”

“I am writing to let you know that________________.”

“This letter is to inform you that____________.”

“My client has instructed me to____________.”

“This is to confirm that____________.”

“This confirms our phone conversation today in which____________.”


(14)If there are any enclosures，list them first.


Listing enclosures at the beginning of the letter will make it easier for your staff to assemble them and for the reader to check to be sure all was received.The enclosures should be described with specificity so that there is later no question as to what was enclosed.At a minimum，the title and date of each document should be listed.


(15)Outline the letter as separately numbered paragraphs.


Each paragraph of the letter should state a separate thought，comment，point or concept.No paragraph should be longer than four or five short sentences.If the paragraph is longer，then separate it into subparagraphs.The paragraphs should flow in logical，organized fashion.It is not necessary to write them all at once;you can write them as you think of them.Try to group related concepts in the same paragraphs or in adjacent paragraphs.Give each paragraph a title and underline that title.Think of this as the headline for a newspaper article.This makes it easy for the reader to scan the letter and choose how to more fully read and digest its contents.This also makes it easier for you later when you see the letter in your file and try to remember why you wrote it.

3.Cleaning Up

Now that you have the letter written，it's time to do some cleanup work before you hit the sending button or put it in a mailbox.


(1)Let your secretary or paralegal read it.


Not only will your staff frequently find spelling and grammar errors missed by your word processor's spell checker，but they will find inconsistencies and confusing areas that you missed when drafting.


(2)Number every page of the letter，and staple the letter.


If the letter is more than one page long，then it is important to number the pages because they will invariably get out of order.Place the following at the top left corner of each page after the first:

Recipient's Name____________;

Date____________;and

Page____________.


(3)Sign the letter in blue ink，not black ink.


This will make it easier to differentiate the signed original letter from photocopies，and it will make it more difficult for someone to change your letter after you send it.

4.Techniques to Write Efficiently

Why does it take lawyers so long to write letters?Because they must be careful with the choice of words and the style.Lawyers write，rewrite，move around，delete，cut and paste the words over and over again until they are happy with the way it sounds.That's the art of legal writing.That's why writing is an art.Follow the following tips:


(1)Write in short sentences.


Short sentences are easier to understand than long ones.“Short，crisp sentences in a language accessible to lay people.”


(2)Use the jargon when necessary，but explain it when you use it.



(3)Repeat yourself only when repetition is necessary to improve clarity or to emphasize a point.


Ambiguity can be created by saying the same thing more than once;it is almost impossible to say it twice without creating ambiguity.


(4)When explaining a difficult concept，describe it from different directions.


The only time repetition is helpful is when explaining a difficult concept.Each time you explain it you can make it a little clearer if you describe it from a different direction，perspective or point of view.


(5)Write in active tense，rather than passive.


Active tense is interesting;passive is boring.Active tense sentences are shorter and use words more efficiently，and their meaning is more apparent.


(6)Watch where you place modifiers.


When adding a modifier before a compound of nouns，be sure to clarify whether you intend the modifier to apply to both nouns or just the first one.If you intend it to apply to both，use parallel construction and write the modifier in front of each noun，otherwise，place one noun at the end of the list and the modifier directly in front of it.


(7)Write numbers carefully.


Write numbers as both words and numerals:ten(10).This will reduce the chance for errors.


(8)Don't be creative with words.


Legal letter writing is not creative writing and is not meant to provoke reflective thoughts or controversies about nuances of meaning.Legal writing is clear，direct and precise.Therefore，use common words and common meanings.


(9)Be consistent in using words.


If you refer to the subject matter of a sales contract as“goods”，use that term throughout the letter;do not alternately call them“goods”and“items.”


(10)Be consistent in grammar and punctuation.


Write the letter so that no matter what rules they learned the letter is clear and unambiguous.


(11)Eliminate needless words.


Avoid flowery words.That's what good writing is all about.A letter written for the lowest common denominator is understood by every reader.


(12)Be direct and frank.


There is no sense beating around the bush in legal letter writing.Just say what you mean.If you leave the reader wondering what you mean，your letter will only stir the imagination instead of prompting some action.

5.Letters of Intent

Letters of intent are legitimately and commonly used to:

To commit the other side prior to preparation of definitive documents.This is important in a deal of any real significance，as substantial time，effort，and attorneys'fees will be generated in arriving at final documentation and performing due diligence.

To establish an exclusive right to negotiate.Buyers(and others similarly situated)may achieve this goal with an express provision to this effect in the letter of intent.As a practical matter，however，even if the letter of intent is silent it will achieve this result to some degree.

To allow for information sharing under a confidentiality and non-disclosure arrangement.Such provisions should be contained in the letter of intent，and it is best to provide，explicitly，specific remedies in case of breach.

To outline the basic agreement.This can allow the parties to seek necessary financing prior to the negotiation and documentation of definitive final documents(which can be costly).It also allows the parties to seek approvals from boards of directors，loan committees，junior lien holders and the like prior to incurring substantial transaction costs.

Courts can and will enforce letters of intent if they are convinced that the parties intended to be bound to the agreement and the agreement is sufficiently definite to be enforced.As a result，when deciding to use a letter of intent，the parties should determine if it is to be binding or not.They should then explicitly and unambiguously express this intent.Failure to address the binding or non－binding nature of the letter of intent can dramatically increase the uncertainties faced by the parties and their exposure to litigation risk.



Here is a sample Letter of Intent.




LETTER OF INTENT



(ASSET PURCHASE/SALE)



［LETTERHEAD OF PURCHASER］


［date］



CONFIDENTIAL



［Addressee］

［Address］

Re:Acquisition of Assets from［Company name］，

a［type of entity＆jurisdiction of formation］

Dear［Addressee］:

This letter confirms our understanding of the mutual present intentions of［Full，Formal Name of Purchaser］(the“Purchaser”)and［Full，Formal Name of Seller］，(the“Seller”)with respect to the principal terms and conditions under which the Purchaser will acquire substantially all of the Seller's assets(the“Assets”).This transaction is referred to as the“Acquisition”and the Seller and Purchaser are referred to，collectively，as the“Parties.”

This letter is written with the understanding that the Seller is，among other things，［disclose any material information that，if left undisclosed，could constitute such a material discovery that one or both parties could back out of their deal claiming surprise，misrepresentation，material omission，frustration of purpose，or impossibility，e.g.，bankruptcy or conservancy of a party，the need for board，regulator or other approval，and the like.］

［If non-binding:The Parties acknowledge that this letter does not contain all matters upon which an agreement must be reached in order for the Acquisition to be consummated.Further，among other conditions specified herein or otherwise agreed to by the parties，the obligations of the Parties hereto to consummate the Acquisition are subject to the negotiation and execution of the Purchase Agreement and Loan Documents referred to below.Accordingly，this letter is intended solely as a basis for further discussion and is not intended to be and does not constitute a legally binding agreement;provided，however，that the provisions set forth in paragraphs(6)，(7)，(9)，(10)，(11)，and(12)below and this paragraph shall be binding upon the Parties and，only with respect to paragraphs(9)，(10)，(11)，and(12)，shall survive termination.］

(1)Purchase of Assets.At the closing(the“Closing”)，subject to the satisfaction of all conditions precedent contained in the Purchase Agreement，the Purchaser will purchase from the Seller，and the Seller will sell to the Purchaser，all of the Seller's Assets except those listed on Exhibit A hereto，if any.The Purchaser may assign some or all of its rights hereunder prior to the Closing to one or more of its subsidiaries.

(2)Purchase Price.The purchase price for the Ass ets will be $________，payable to the Seller，in cash，when［specify time，condition，or event triggering closing］.

(3)Definitive Agreement.The Purchaser and the Seller shall use reasonable diligence to commence good faith negotiations in order to execute and deliver a definitive agreement relating to the Acquisition(the“Purchase Agreement”)acceptable to the parties hereto on or prior to［date certain］.［Specify what happens if this does not occur including whether or not there are legal，binding obligations.］All terms and conditions concerning the acquisition shall be stated in the Purchase Agreement，including representations，warranties，covenants，and indemnities that are usual and customary in a transaction of this nature and as may be mutually agreed upon between the parties.Subject to the satisfaction of all conditions precedent contained in the Purchase Agreement，the Closing will take place no later than［date certain］or as soon thereafter as possible.

(4)Representations and Warranties.The Agreement will contain representations and warranties customary to transactions of this type，including without limitation，representations and warranties by the Seller as to(a)the accuracy and completeness of the Company's financial statements;(b)disclosure of all the Seller's contracts，commitments，and liabilities，direct or contingent;(c)the physical condition，suitability，ownership and status of liens，claims，and other adverse interest with respect to the Seller's assets;(d)the Seller's ownership of the Assets;(e)the absence of a material adverse change in the condition(financial or otherwise)，business，properties，assets of the Seller;and(f)the organization，valid existence，good standing，and capitalization of the Seller.

(5)Conditions to Consummation of the Acquisition.The respective obligations of the parties with respect to the Acquisition shall be subject to satisfaction of conditions customary to transactions of this type，including without limitation，(a)execution of the Purchase Agreement by all parties;(b)the obtaining of all requisite regulatory，administrative，or governmental authorizations and consents;(c)approval of the Acquisition by the Board of Directors of the Purchaser;(d)absence of a material adverse change in the condition(financial or otherwise)of the Assets;(e)satisfactory completion by the Purchaser of due diligence investigation of the Company as provided in paragraph 2(b)(ii)above;and(f)confirmation that the representations and warranties of the Seller are true and accurate in all respects.

(6)Access to Company.The Seller shall give the Purchaser and its representatives full access to any personnel and all properties，documents，contracts，books，records，and operations of the Seller relating to is business.The Seller shall furnish the Purchaser with copies of documents and with such other information as the Purchaser may request.

(7)Other Offers.The Seller(or the Seller's directors，officers，employees，agents，or representatives)may solicit，encourage or entertain proposals from or eider into negotiations with or furnish any nonpublic information to any other person or entity regarding the possible sale of the Seller's business，assets or stock so long as such activities do not unreasonably interfere with the ability of the Purchaser to enter into and perform under the Purchase Agreement.The Seller shall notify the Purchaser of any proposals by third parties with respect to the acquisition of all or any portion of the Seller's business，assets，or stock and furnish the Purchaser the material terms thereof.

(8)Conduct of Business.The Seller shall conduct its business in the ordinary course，consistent with the present conduct of its business and previous practices.Prior to the closing，and for a reasonable time subsequent thereto，the Seller will render management and consulting services to the Purchaser so as to allow the Seller to utilize the Assets to continue business in the normal course.The Seller will render such management and consulting services to the Purchaser on terms and conditions to be agreed upon by the Seller and the Purchaser prior to［date certain］.

(9)Expenses.Each of the parties shall pay all of its expenses incident to this letter，the Purchase Agreement and consummation of the transactions contemplated hereby and thereby.The Seller and the Purchaser each represent and warrant that there are no brokerage or finder's fees which are or will be payable in connection with the Acquisition.

(10)Confidentiality.Each of the parties hereto agrees that it will not use，or permit the use of，any of the information relating to the Seller or the Purchaser respectively furnished to each other in connection with this letter，the Purchase Agreement or the Acquisition(“Confidential Information”)，except publicly available or freely usable material as otherwise obtained from another source，in a manner or for a purpose detrimental to the Seller，the Seller or the Purchaser or otherwise than in connection with this letter，the Agreement，and the transactions contemplated hereby and thereby.

(11)Disclosure.Neither party will issue any public announcement concerning the transaction without the approval of the other party，except as may be required by law.

(12)Termination.Termination of negotiations by the Purchaser on the one hand and the Seller on the other prior to the execution and delivery of the Purchase Agreement shall be without liability and no party hereto shall be entitled to any form of relief whatsoever，including，without limitation，injunctive relief or damages.Upon the earlier of(a)the mutual written agreement of the parties hereto or(b)the failure by the parties here to execute and deliver the Purchase Agreement on or prior to［date certain］，this letter shall terminate and the parties shall be released from all liabilities and obligations with respect to the subject matter hereof，except as provided in the second paragraph of page 1 of this letter.

(13)Counterparts.This letter may be executed in one or more counterparts，each of which shall be deemed an original，and all of which together shall constitute one and the same instrument.

If the foregoing correctly sets forth our mutual understanding，please so indicate by signing two copies of this letter in the spaces provided below and returning one copy to us no later than 5:00 p.m.on________，2001.

Very truly yours，

［Signature of Purchaser］

Accepted and agreed as of the date first written above.

［Seller］

Signed:____________________

By:____________________

Typed Name

Its:____________________

Title

6.Opinion Letters

Opinion letters are legitimately and commonly used to:

Provide comfort that an intended course of action is legal or that certain definite legal consequences will follow;

Provide comfort to the clients and opposing counsel by indicating that opining counsel has performed the due diligence investigation necessary to issue the opinion letter;

Confirm the existence of specific legal relationships;or

Provide for undertaking a detailed review of a legal issue that bears on a transaction and reaching a legal conclusion upon which other parties can rely.



The following is a sample opinion letter used in business acquisition transactions.



［Date］

［Addressee］

RE:［Transaction］

Dear________:

This Firm has acted as special counsel to________(the“Seller”)in connection with the(the“Transaction”)more particularly described below.

A.Transaction Identification.［describe and define transaction and elements］

B.Statement of Assignment.At the request of the Seller，we are providing you with this Opinion concerning the Transaction.We understand that this Opinion will be relied upon by the Buyer and________in determining whether________.We also understand that this Opinion will be relied upon and copies of this Opini on may be furnished to________.

C.Documents Reviewed and Factual Matters.In reaching the conclusions expressed in this Opinion，we have examined originals or copies satisfactory to us of the following documents in connection with the Project(“Transaction Documents”):

a.［list Documents］

The documents listed as documents________through________are sometimes hereinafter collectively referred to as the“Transaction Documents.”

For purposes of rendering this Opinion，we have examined the Transaction Documents and such other records，books，documents，and matters as we have deemed necessary or appropriate for purposes of this Opinion.As to questions of fact material to this Opinion，we have relied，with your consent，solely upon the representations of________set forth in the Transaction Documents.Except as stated above，we have not undertaken any independent investigation to determine the existence or absence of facts，and no inference as to our knowledge of the existence or absence of such facts should be drawn from the fact of our representation of Declarant.

D.Assumptions.For purposes of rendering this Opinion，we have made and relied，without independent inquiry，upon the following assumption:

a.The genuineness of all signatures and the authenticity of all

Transaction Documents submitted to us as originals，and the conformity with the original documents of all documents submitted to us as copies.

b.There are no documents or other information which we have not been furnished which would materially alter，modify，or amend the Transaction Documents.

c.［list other assumptions］

E.Attorney's Qualifications.We are experie nced in the practice of________law in the State of________and familiar with the laws，ordinances，regulations，and other legal requirements applicable to the Transaction within that jurisdiction.In preparing this Opinion we have reviewed，without limitation，［list specific statutes and forms as implicated］.

F.Opinions of Counsel.Based upon our examination of the Transaction

Documents and subject to the assumptions and qualifications set forth above，we are of the opinion that:

a.The Seller is a［specify form of entity］，duly organized，validly existing and in good standing under the laws of the State of________.

b.The Transaction Documents comply with applicable________law with respect to________.

c.［other opinions as needed］

Except for the opinions specifically set forth in this Section F，no opinion is expressed with respect to any other aspect of the Transaction Documents.We express no opinion with respect to compliance with the securities laws of the State of________or any other jurisdiction.

G.Limitations.Our opinions herein are based upon the existing laws of the State of________，and we express no opinion as to the laws or regulations of other states or jurisdictions，or with respect to the effect of noncompliance under any such laws or regulations.This opinion is furnished to you solely for your benefit and，except as provided in Section B，may not be relied upon nor copies delivered to any other person or entity without our prior written consent.The opinions expressed herein are based upon the laws of the State of________existing as of this date，and we expressly decline any other undertaking to advise you of any legal developments or factual matters arising subsequent to the date of this opinion which would cause us to amend any portion of it in part or in whole.

Very truly yours，

［firm signature］

7.Samples

The following samples illustrate a range of letters and writing styles.These are only samples and not models.


(1)Attorney-Client Correspondence



1.Letter Declining Client
 [2]



SHICHENG LAW FIRM，



BEIJING，CHINA


April 21，2009

Sarah Smith

IGR Corporation

711 Golden Terrace，Suite 1313

Chicago，IL 60613

Dear Ms.Smith，

We have discussed，investigated and reviewed your potential legal claim.After a cost/benefits and legal analysis，we have decided not to pursue your case.Due to the problems we perceive with taking your case，we are declining to be your attorneys and will take no further action in regard to this matter.

I would urge you，however，that if you wish to pursue your legal rights，you should contact an attorney as soon as possible，since there is a statute of limitation on your potential claim.Also be advised that failure to pursue your claim before the statute runs will result in a complete loss of your rights.

Thank you for considering this law office for legal representation.

Sincerely，

Sun Li

Partner



2.Letter Withdrawing from Representation
 [3]




SHICHENG LAW FIRM，



BEIJING，CHINA


April 26，2009

David Sherlock

455 W.Wellington Avenue

Chicago，IL 60657

Dear Mr.Sherlock，

This correspondence is to inform you that we intend to move to withdraw from your case.We are doing so for the following reasons:breach of the fee agreement，and lack of merits to the case.

If you want to retain another attorney to substitute for us，we will cooperate in transferring your file.

We are not making judgment with respect to the merits of your case.However，if you intend to pursue your claim you must move quickly to meet the court deadlines for the trial date.

Sincerely，

Sun Li

Partner



3.Letter Requesting Case Update from Client
 [4]




SHICHENG LAW FIRM，



BEIJING，CHINA


April 29，2009

Timothy Tyler

IGR Corporation

711 Golden Terrace，Suite 1313

Chicago，IL 60613

Dear Mr.Tyler，

In the matter of Timothy Tyler vs.Eastern Pacific University
 ，I have not received any update regarding the status of the case since March 28，2009.I would greatly appreciate it if you would provide me with a brief update at your earliest convenience.

Thank you for your continuing assistance in this matter.I look forward to hearing from you soon.

Sincerely，

Sun Li

Partner


4.Attorney Opinion Letter
 [5]


June 13，2009

Joe Black

10 East Doty Street，Suite 701

Madison，WI 53703

(608)284—1200

Dear Mr.Black，

After our initial meeting，I reviewed the papers you sent me regarding the Sophia Loker matter.As I understand the situation，Ms.Loker signed a written employment agreement with your company.The agreement stated that in the event of termination or resignation from her job as your sales associate，Ms.Loker would not call upon or sell goods to any of your customers for a period of one year.

You have asked me to advise you about your rights，the chance of success，the amount of damages that may be recoverable，the costs involved，and my ability to represent you in this matter.


RIGHTS OF CONFIDENTIALITY AGAINST MS.LOKER


When Ms.Loker signed a written contract with your company，she agreed not to call upon any of your customers for a period of one year.This is called a restrictive covenant.To enforce your covenant against Ms.Loker，you must bring an action against her and prove your case.You have a choice of forums in which to bring the action:federal district court or a state court.Since it is easier to obtain an injunction(an action to immediately stop her from selling to your customers)in a state court rather than a federal court，I would suggest the state court.

I must advise you that injunctions are largely discretionary with the court，and there are several factors here that might lead it not to grant one on your behalf.Since you have waited eight months before threatening to sue Ms.Loker，my guess is that you have about a twenty percent(20%)chance of obtaining an injunction.


RIGHTS TO AND AMOUNT OF DAMAGES


Your chances of obtaining money damages against Ms.Loker are much greater than your chances for an injunction.From our discussion and the facts and evidence suggested in your papers，it appears that the amount of recoverable damages would be measured by the profits you have lost since the time Ms.Loker began selling competitive products to your customers.It should be understood that if we win our case，however，Ms.Loker may not voluntarily pay the judgment.Thus，it may be necessary to enforce the judgment by having a sheriff or marshal seize and sell assets not exempt from execution.

However，if Ms.Loker does not own assets，such as real estate，money in bank accounts，stocks，etc.，but owns only personal items exempt from execution under the laws of our state，then any judgment you obtain may not be worth much.


NEGATIVES TO LAWSUIT


Besides the fact that you may lose a lawsuit against Ms.Loker or that any judgment obtained may be uncollectible，there are other negative factors you should consider before bringing a lawsuit.These include court costs and attorney fees.Court costs are recoverable，but other costs，such as travel，the time lost when you are called to testify(or required to help us develop the case)，and attorney fees，are not recoverable.


MY SERVICES


I am familiar with the nature of your manufacturing business and am qualified to represent you in this matter if you choose to proceed.My fee would be based on my normal hourly charge of $250 for myself and $150 for associates.Trial time is billed at $1，000 per day.The initial services of preparing a complaint and serving same would cost approximately $300.Preparing a request for an injunction and attending a hearing on the injunction would cost approximately $2，500.

It is quite possible that Ms.Loker would not retain her own counsel and not answer the complaint.This means that a default judgment could be taken without the necessity of a trial.Here attorney fees would probably amount to no more than $1，000.I require a $1，000 retainer to open a file and commence an action.If you wish to proceed with this matter，I will need to know the full names and addresses of your customers to whom Ms.Loker is presently selling and the estimated sales volume which you have lost.

If you have any questions，please call me.

Very truly yours，

Li Jun

Partner with Shicheng Law Firm

Beijing，China


5.Letter to a Prospective Client



SHICHENG LAW FIRM，



BEIJING，CHINA


September 17，2007

David Trace

JGR Corporation

711 Golden Terrace，Suite 1316

Chicago，IL 60613

Dear David，

I enjoyed seeing you at the International Trade Association meeting at the World Trade Center in Chicago.I hope you found the meeting as rewarding as I did.I have been a member of that association for several years.

Enclosed are the materials you requested.They explain the legal services that our firm provides to clients.I call your attention to page four(4)of our firm brochure，which describes our work in international business transactions for companies such as yours.

I will call you next week to answer any question you might have.

Sincerely，

Li Hui

Partner


6.Follow-up Letter to a Client
 (after initial meeting
 )


SHICHENG LAW FIRM，



BEI JING，CHINA


Oct.26，2006

David Trace

JGR Corporation

711 GoldenTerrace，Suite 1316

Chicago，IL 60613

Dear David，

I enjoyed meeting with you last week in my office.Thank you for giving me the opportunity to talk with you about the legal services that our firm offers.

The information that I promised to forward to you about international intellectual property law is enclosed.You may also be interested in the materials on revolving letters of credit as a tool to finance international business transactions.

I will call you next week to follow up.Please call me if you have any questions.

Sincerely，

Li Hui

Partner


7.Follow-up Letter to a Client
 (After Telephone Call
 )


SHICHENG LAW FIRM，



BEIJING，CHINA


Nov.9，2007

David Trace

JGR Corporation

711 Golden Terrace，suite 1316

Chicago，IL 60613

Dear David，

Thank you for your call today.I enjoyed talking with you about your desire to establish a joint venture enterprise in Asia.

Enclosed is a firm brochure with information about our services in international business and trade.I am also enclosing a recent law review article that appeared in the“International Lawyer”，a publication of the American Bar Association Section of International Law and Practice.

Please let me know if I can provide any additional information.

Sincerely，

Li Ling

Partner


8.Follow-up Letter to a Client
 (At Conclusion of a Matter
 )


SHICHENG LAW FIRM，



BEIJING，CHINA


February 26，2007

David Trace

JGR Corporation

711 Golden Terrace，suite 1316

Chicago，IL 60613

Dear David，

Thank you for allowing Shicheng Law Firm，Beijing to serve your legal needs.It is my sincere hope that you are completely satisfied with the service you received.

Please call us again if we can be of service to you.In addition to drafting international business contracts and licensing agreements，our firm provides services in litigation and in obtaining intellectual property rights.

We are also interested in suggestions that might help us improve our service to our client.If you have not had a chance to return the client service form we sent you earlier，I hope you can give your pinion on the quality of the service you received from us.

Thank you again for the opportunity to be of service to you.

Sincerely，

Li Hui

Partner

cc:［Name____________］


9.Letter of a Contract Advice


［Date____________］

［Client____________］

［Address____________］

Re:［Client/Matter____________］

Dear____________，

Enclosed are copies of the following that I received yesterday:

Letter from［Name____________］dated____________

Draft of［Title____________］

Contract

Schedule A to Contract

Schedule B to Contract

The following are my comments concerning these documents:

Read the Documents.I strongly advise that you read each of these documents.I have read them，and this letter sets forth my thoughts，but you may think of other questions when you read them.You have special knowledge about your business that I do not have，and your special knowledge may lead you to see potential problems in these documents that I could not see.So，please read these documents，jot down questions while you read them，and then call me to discuss them.


Term.
 The Term seems to me to be rather short.Perhaps the Term should be longer.


Price.
 The Price is not clearly defined.The Contract refers to unit price but does not define what a unit is.

Please call me after you read this letter and its enclosures.

Very truly yours，

［Lawyer____________］

Enclosures


10.A Cover Letter


［Date____________］

［Client____________］

［Address____________］

Re:Estate Plan

Dear Mr.and Mrs.____________，

Enclosed are drafts of the following documents per my meeting with you on［Date____________］:

Mr.____________，

____________TRUST with Schedules A and B

Last Will and Testament

Certificate of Trust Provisions

Transfer of Tangible Personal Property to Trust

General Durable Power of Attorney

Living Will

Designation of Health Care Surrogate

Declaration of Preneed Guardian

Declaration of Preneed Guardian for Minor

Asset Transfer List

Account Transfer Letter

Securities Transfer Letter

Mrs.____________，

____________TRUST with Schedules A and B

Last Will and Testament

Certificate of Trust Provisions

Transfer of Tangible Personal Property to Trust

General Durable Power of Attorney

Living Will

Designation of Health Care Surrogate

Declaration of Preneed Guardian/Declaration of Preneed Guardian for Minor

Asset Transfer List

Account Transfer Letter

Securities Transfer Letter

Both:

Tenancy by the Entirety Agreement

Please read these drafts carefully and call me when you are ready to discuss or sign them in my office.Please consider the following:


Joint Representation.
 I am representing both of you in preparing the above documents.If a controversy ever develops between the two of you concerning these documents，I would not be able to represent either of you in that controversy.


No Other Children.
 The documents were drafted with the understanding that only your children____________and____________are to be beneficiaries because you do not plan to have any more children naturally or by adoption.


Florida Residency.
 The enclosed documents are specifically for Florida residents.If you ever move out of Florida，I advise that you see a lawyer in that state and make new wills and related documents because all fifty states'laws differ.For example，Vermont and Louisiana require more than two witnesses for a will to be valid，so the enclosed wills might not be valid if you reside in Vermont or Louisiana at the time of your death.


No Unified Credit Trusts.
 You could take advantage of the unified credit for estate and gift taxes in a number of ways.This credit allows passing $__________(increasing to $1，000，000 by 2006)in assets by each of you without estate or gift taxes.However，at the present time，you have decided not to create any trusts that would take advantage of the unified credit.


Tenancy by the Entirety.
 You plan to hold some of your assets in your joint names as tenants by the entirety.Florida recognizes this for both real property and personal property，but it is important that you designate this on your title.

____________AND____________，HUSBAND AND WIFE，AS TENANTS BY THE ENTIRETY


Car Titles and Insurance.
 I advised that each of your cars be owned only by the principal driver.Florida's dangerous instrumentality doctrine holds all owners liable along with the driver.I also advised that you carry an umbrella liability insurance policy with coverage limit of One Million Dollars or more.You should also carry uninsured motorist coverage in this amount(it would pay you if you were injured by an uninsured motorist).All of these ideas are intended to reduce the possibility of your losing your estate through unexpected claims.


FDIC Limits.
 We discussed the importance of your continuing not to place more than$100，000 in any bank since you should not count on the FDIC protecting more than this amount no matter how the accounts are titled.


Prior Wills
 .When you come in to sign the final documents，please bring in your prior wills so that they can be torn up AFTER the new ones are signed.


Scope of Representation.
 The scope of my representation does not include advice or services regarding the following:accounting，tax，financial，business，management，and related non-legal matters and advice(I advise that you engage a CPA，tax attorney or business consultant to advise you regarding these matters);title searches，surveys，inspections and other non-legal work relating to real estate(I advise that you engage a title insurance company，abstractor，surveyor or other licensed professional to provide you these services);securities，labor and other legal matters not handled by this firm(I advise that you engage a lawyer who specializes in these matters if you need such advice).I would be happy to refer you to others who may provide you these services.


Legal Fees.
 Fees for estate planning are based on the amount of time spent，the complexity and skill required，and similar factors，at hourly rates of $____________for myself and $____________for my paralegal.You will also pay for such costs as copies，postage，long distance，fax，recording，FedEx，courier，etc.I gave you my Resume at the initial conference，and it explains how I bill for services.If you have any questions，please do not hesitate to call.


Florida Wills
 ，Trusts＆Probate Questions and Answers.
 I gave you a copy of this article before the conference.If you have any questions about these concepts，please ask them now.

I appreciate your trust and confidence in asking me to assist you.I will endeavor to do my best for you at all times.Please call me after you review the enclosed documents.Thank you.

Very truly yours，

［Lawyer____________］

Enclosures


11.An Engagement Letter



SHICHENG LAW FIRM，



BEIJING，CHINA


［Date____________］


CONFIDENTIAL ATTORNEY—CLIENT COMMUNICATION



DO NOT COPY OR DISCLOSE TO ANYONE ELSE


［Client's name____________］

［Address____________］

Re:Legal Representation

Dear____________，

This will confirm that you have retained me to r epresent your interest in connection with____________.The scope of representation is as follows:____________.

You are going to furnish me with copies of the following documents before I start working:____________.I will begin work as soon as I receive a fee retainer of $____________from you.The retainer will be deposited to my trust account and will be applied toward fees and costs as earned and incurred.As that retainer is used up，additional retainers will be billed to continue the work.

Fees are based on the amount of time spent at hourly rates of $____________for me and$____________for my paralegal.You will also pay for such costs as copies，postage，fax，long distance，recording，FedEx，courier，etc.Enclosed is my resume，which I gave you at the initial conference and which explains how I bill for my services.If you have any questions，please do not hesitate to call.

The range of fees for this work will vary with the amount of time it takes.I estimate that fees will be a minimum of $____________.

Please note that the scope of my representation does not include advice or services regarding the following:accounting，tax，financial，business，management，and related non-legal matters and advice(I advise that you engage a CPA，tax attorney or business consultant to advise you regarding these matters);title searches，surveys，inspections and other non-legal work relating to real estate(I advise that you engage a title insurance company，abstractor，surveyor or other licensed professional to provide you with these services);securities，labor，and other legal matters not handled by this firm(I advise that you engage a lawyer who specializes in these matters if you need such advice).I would be happy to refer you to others who may provide you these services.

I appreciate your trust and confidence in asking me to assist you.I will endeavor to do my best for you at all times.

Very truly yours，

［Lawyer____________］

Enclosures


12.A Fax Cover



SHICHENG LAW FIRM，



BEIJING，CHINA



NOTICE:This is privileged and confidential and intended only for the person named below.If you are not that person，then any use，dissemination，distribution or copying of this is strictly prohibited，and you are requested to notify us immediately by calling or faxing us collect at the numbers above.


No.of Pages____________Date Sent____________Time Sent____________

Person Who Conf'd Receipt____________


(2)Attorney-Adverse Party Correspondence



13.Attorney Response to Former Employee
 [6]



SHICHENG LAW FIRM，



BEIJING，CHINA


March 16，2008

Manger of Personnel Department

PINGAN Insurance Company

25 Zhongguancun Street

Beijing，China

Dear Sir or Madam，

This law firm represents Jennifer White.Please direct any further correspondence regarding that company to the undersigned.I have had an opportunity to review your letter of February 13，2008 and the February 25，2008 written offer letter，signed by my client and accepting the position of manager assistant of Sales Department.

The clear language of the written offer provided that Jennifer White was an“at will”employee.His employment was not for any specified length of time and could not be terminated with or without cause.However，Jennifer White was terminated for legitimate，non—discriminatory business reasons.

In light of the foregoing，PINGAN Insurance Company has paid Jennifer White for all amounts owned her as a result of her employment.Should you wish to discuss this issue further?Please contact me at your earliest convenience.

Sincerely，

Lin Ping

Partner


14.Letter to Adverse Insurance Company
 [7]



SHICHENG LAW FIRM，



BEIJING，CHINA


March 12，2008

PINGAN Insurance Company

25 Zhongguancun Street

Beijing，China

Attn:Wu Di

Re:Your Insured:Jennifer White

Our Client:Zhang Bin

Your Claim No.:123456

Dear Mr.Wu，

As you know，this office has been retained by the above-mentioned with references to personal injuries sustained as a result of a traffic collision caused by your insured.Enclosed with the copy of this letter sent by mail are the police report and medical records and bills.Please inform us what your insured's liability policy limits are.Additional medical records and billing statements as well as a HIPPA release will be forwarded in the near future.

At this time our client is unable to rent a car on his own.If you are unwilling to provide a rental at this time，our client will rent a car through a rental agency that takes liens.This would most likely be an expensive rental.Please advice as to your position on this matter as soon as possible.

We want to assure our client that you are willing to entertain his claim in good faith.To that end，please acknowledge in writing that you accept liability for the incident and PINGAN Insurance Company is ready，willing and able to review our settlement package on the issue of damages only.This letter will be calendared for a response in 10 days from its date.Thank you for your courtesy in responding as soon as possible.

Sincerely，

Lin Ping

Partner


15.Representation Letter to Insurance Company
 [8]



SHICHENG LAW FIRM，



BEIJING，CHINA


August 16，2006

PINGAN Insurance Company

25 Zhongguancun Street

Beijing，China

Attn:Claims Department

Re:Our Client:Wang Jin

Your Insured:Wang Jin

Dear Sir/Madam，

This letter will confirm that this law office has been retained by Wang Jin with reference to injuries she sustained in a motor vehicle accident on the August 14，2006.We request that you confirm our client has medical payments benefits and uninsured/underinsured motorist coverage through the policy issued by your company，and the limits on each.If she does not have either or both of these，please forward the application showing the signed rejection of coverage.It would also be appreciated if you would please advise me of the claim number for this accident.

As I am sure you are aware，all communications regarding this incident must be made through this office.I am also enclosing an Authorization HIPPA signed by our client so you can release this information to me.

Thank you for your time and consideration in this matter.Please feel free to contact the undersigned should you have any questions pertaining to this correspondence.

［enclosure］

Cordially，

Lin Ping

Partner


16.Letter Warning the Adverse Party
 [9]


August 16，2007

Herbert Smith

23# Guilin Road

Changchun Jilin，China

Dear Mr.Smith，

Mr.Winer has retained our firm and asked us to contact you about two related matters.If an attorney is representing you，please provide this letter to your attorney and have him or her contact me.

First，we request that you return the $5，000 deposit that Mr.Winer paid to you in October 2005 in connection with certain work that you were supposed to perform for Mr.Winer in revising and maintaining Mr.Winer's website，feeds.scripting.com.Mr.Winer had previously sent you a consulting agreement regarding this work and made it clear to you that he would not hire you to perform this work without a written agreement signed by each of you.It is our understanding that neither you nor Mr.Winer signed such an agreement，that the redesigned site was never completed and launched，and that Mr.Winer has advised you that he no longer wishes to use your services for this project.

Second，Mr.Winer has recently learned that you have used the contents of his website“feeds.scripting.com”as well as a computer application authored by him and certain thirdparty information，to launch a public web site known as the OPML Factory，presently located at“opml.cadenhead.org.”The contents of feeds.scripting.com and the computer program are Mr.Winer's property and are protected by federal copyright law as well as by state law.Mr.Winer has not authorized you to use his property to launch the OPML Factory and your use of his property for such a purpose constitutes a willful infringement of Mr.Winer's copyrights under 17 U.S.C.101，et seq.，for which you can be liable for statutory damages as high as $150，000 for each unauthorized use，pursuant to 17 U.S.C.504(c)(2)，and liable for Mr.Winer's attorneys'fees if he were to bring an action against you in the United States District Court to enforce his rights，pursuant to 17 U.S.C.505.Accordingly，on behalf of Mr.Winer，we demand that you immediately cease using or distributing all materials that Mr.Winer provided to you in connection with the“feeds.scripting.com”project，that you return to Mr.Winer all such materials，that you cease operating the OPML Factory and any other websites or portions of websites derived from his property，that you destroy any works derived from Mr.Winer's computer program，and that you desist from these uses and from any other infringement of Mr.Winer's property in the future.

Specifically，we must insist that，by no later than next Wednesday，March 15，you:

(1)return the $5，000 deposit to Mr.Winer;

(2)return all materials，third-party data and applications that Mr.Winer provided to you in connection with the“feeds.scripting.com”project;

(3)destroy all works derived from such materials，data and applications，and provide us a sworn statement，signed under penalty of perjury of the laws of the State of California，attesting that you:

(a)have destroyed all such derivative works and

(b)no longer possess copies of any the materials，data and applications obtained from Mr.Winer;and

(4)take down the OPML Factory website(presently located at“opml.cadenhead.org”)and any other websites or pages that you derived from feeds.scripting.com.

If you do not take these actions by next Wednesday，March 15，we shall assume that you will not be complying with Mr.Winer's demands and we will take all appropriate actions to enforce Mr.Winer's rights.

Sincerely，

Zhang Li

Partner


17.Letter to Reply the Requesting Copies of All Contracts
 [10]


February 16，2005

John Doe

TM Teacher

Major Metropolitan Market

Dear Mr.Doe，

I received your letter dated November 17，2004 requesting copies of all contracts that you signed with Maharishi Foundation，Ltd.In response to your inquiry，please be advised that you signed two contracts with Licensees of Maharishi Foundation，Ltd.These Licensees were authorized to administer the courses you attended.The contract that you signed at the time of your Teacher Training Course was with SIMS(Students International Meditation Society).The contract that you signed on your Governor Training Course was with the International Association for the Advancement of the Science of Creative Intelligence(the“Association”).

Further，my clients，Maharishi Foundation，Ltd.and WPEC，have not agreed to release copies of the contracts at this time.However，they have directed that relevant portions of the contracts be quoted for you.This letter will serve to fulfill this purpose as follows.

The contract with SIMS dated May 8，2003 states in part:



TO HIS HOLINESS MAHARISHI MAHESH YOGI




It is my privilege，Maharishi，to promise to teach the Principles and Practice of Transcendental Meditation only as a teacher—employee of SIMS which accepts me as such;that I will always hold the teaching in trust for you，dear Maharishi，and SIMS;that I will never use the teaching except as a teacher in SIMS or other organizations founded by you for the purpose of carrying on your work of spreading Transcendental Meditation for the good of Mankind:that as a teacher in SIMS I shall receive such compensation as shall be agreed between myself and SIMS in writing and，except as agreed in writing I expect to receive no monetary compensation but am fully compensated by the love and joy that I receive from the work，by the alleviation of suffering that I may accomplish，and by the Wisdom that I obtain，expound，and cherish.In furtherance of this pledge I acknowledge that prior to receiving the training I had no prior knowledge of such system of Teaching;that there is no other available source where the knowledge of such teaching may be obtained;that such teaching has been imparted to me in trust and confidence;that such training is
 secret and unique.I further recognize that as a Meditation Guide and Initiator I am a link in the chain of organizations that you have founded
 ;and that to retain the purity of the teaching and movement
 ，you have laid down the wise rule that
 ，should I ever cease to teach in SIMS or other organizations founded by you for the purpose of teaching Transcendental Meditation
 ，I may be restrained by appropriate process from using this secret Teaching of Transcendental Meditation imparted to me.It is my fortune
 ，Guru Dev
 ，that I have been accepted to serve the Holy Tradition and spread the Light of God to all those who need it.It is my joy to undertake the responsibility of representing the Holy Tradition and spread the Light of God to all those who need it.It is my joy to undertake the responsibility of representing the Holy Tradition in all its purity as it has been given to me by Maharishi and I promise on your alter
 ［sic
 ］，Guru Dev
 ，that with all my heart and mind I will always work within the framework of the Organizations founded by Maharishi.And to you
 ，Maharishi
 ，I promise that as a Meditation Guide I will be faithful in all ways to the trust that you have placed in me.




The contract with the Association dated October
 ，2003 states in part
 :



The Course Participant agrees to keep private
 ，for himself or herself
 ，the confidential aspects of the Teachings of the TM technique and all the Teachings told or given to the Course Participant at the Course or any prior TM Teacher Training or Advanced Course whether oral
 ，written
 ，electronic
 ，or otherwise
 ，including any and all written notes
 ，memoranda
 ，or recordings of any nature taken or made by the Course Participant all in accordance with the Procedures or Policies
 (“Procedures or Policies
 ”)of the Association and its National affiliates in the country or countries where the Course Participant is or shall be teaching
 ，residing
 ，or located.



In addition
 ，the Teachings
 ，and the confidential aspects of the TM technique told or given to the Course Participant at any prior TM Teacher Training or Advanced Training Courses
 ，are known and agreed by the Course Participant to be of a special
 ，unique
 ，unusual
 ，extraordinary
 ，and intellectually valuable character which gives them a value
 ，the loss of which cannot be reasonably or adequately compensated in damages in an action at law.



In the event the Course Participant shall at any time divulge
 ，in any way
 ，or indicate the intention to divulge the Teachings
 ，or any other confidential information received at earlier courses
 ，to any person or organization
 ，privately or publicly through publication
 ，lectures
 ，the public media or otherwise
 ，in violation of the Procedures and Policies
 ，or in the event the Association or its National affiliates shall have reasonable grounds to believe that the Course Participant may attempt to divulge the Teachings or other confidential information in violation of the Procedures or Policies
 ，then in addition to any other rights or remedies
 ，the Association and its National affiliates shall be entitled to injunctive and other equitable relief to prevent a breach of this Agreement.



The Association shall have the right
 ，without the consent of the Course Participant
 ，to transfer its rights and obligations hereunder to any other person or organization.


These contract excerpts directly relate to the issues raised by the letter that I sent to you dated November 15，2004.My clients are still waiting for your response to that letter.Because of your request for information，no further action has yet been taken.However，my clients have every intention of protecting their legal rights concerning this matter，and their position remains as stated in the November 15 letter.Therefore，if you wish to avoid legal proceedings，you must respond to the points raised in the November 15 letter within ten days from the date of this letter.

A copy of the November 15 letter is enclosed for your convenience.

Very truly yours，

Catherine Dinuba

Attorney at Law

［Law Firm］


18.Letter Warning the Adverse Party
 [11]


April 6，2008

David Shelly

Colex Textile Machines Ltd.

12 Walton Road，District 15，Pattinson North Ind.Estate，

Washington，U.S.A

Re:Performance of Contract about Fast Ax2，Fast Axminster looms

Dear Mr.Shelly，

Please be advised that this firm represents Changzhou Xiumei Carpet Manufacturing Co.Ltd.，a buyer of the above captioned contract.

On May 4，2006，your company made a contract and sold“one off 12 frames，4-metre wide Fast Axminster looms and fittings，type:Fast Ax2”to Changzhou Xiumei Carpet Manufacturing Co.Ltd.The total price of the contract is“F.O.B.U.S.PORT GBP
 515，000.00”，including the costs of parts and fittings，installation and adjustment，and personnel training.And pursuant to the terms and conditions of the contract，the buyer has paid 70% of the price to your company.

But your company fails to perform the obligations according to the articles 15＆16 of the contract，and the loom your company delivered is used and defective，which breached your guarantee that“the goods are made of best materials，with first class workmanship and correspond in all respects with the quality，specifications and performance as stipulated in this contract”.The loom doesn't work and can't be operated successfully even after the fittings have been used up by your adjusting personnel.More unacceptably，your company withdrew the adjusting personnel and refused the buyer's repeated reasonable requests of resuming the adjustment so that the adjustment of the machine is stopped completely.

We hereby notify officially:

1.your company shall resume the adjustment before April 15，2008;

2.your company shall supplement the fittings and parts which were used up in the process of adjustment in accordance with article one of the contract and custom;(detailed in the bill)

3.we shall suspend the remainder till the loom is properly operated，and will not hesitate to take arbitration and file a claim for compensation according to articles 15/16/17/19 of the contract if your company fails to perform your obligations.

We look forward to hearing from you soon.

Yours faithfully

Alex Wong

［Law Firm］


19.Letter Negotiating with the Adverse Party
 [12]


July 16，2002

Dear Mr.Stewart，

It has come to our attention that you have created and are operating a website which you have labeled“The Bill O'Reilly Sucks.com Web Site.”We are hereby advising you that the unauthorized use of Mr.O'Reilly's name for commercial purposes is clearly a violation of O'Reilly's rights.Section 43(a)of the Lanham act(15 U.S.C.＆1125(a))states that it is violation of a person's rights to use that person's name in commercial advertising or promotion which misrepresents the nature，characteristics，or qualities of that person's services.You have clearly traded on the goodwill and name of Bill O'Reilly in using his name in the title of your website.There is no doubt that Mr.O'Reilly's name has acquired distinctiveness and secondary meaning with the general public.His nightly program“The O'Reilly Factor”is the highest rated cable television news program in the country.He has personally authored two books，both of which have been on The New York Times bestseller list.

You also have violated Mr.O'Reilly's right under Section 51 of the New York Civil Rights Law.That provision bars the use of a living person's name，portrait，picture or voice for trade or advertising purposes without the written consent from that person.It is also obvious that you have been using Mr.O'Reilly's name in connection with your commercial attempt to sell advertising.Indeed，immediately under the greeting on the website is a solicitation for viewers to purchase advertising on your website.Although the use of Mr.O'Reilly's name in the body of the copy on the website may be protected usage，the recurring use of his name as the title of your website is not protected under the first amendment.

Mr.O'Reilly and Fox News Network，LLC insist that you immediately discontinue using Mr.O'Reilly's name in any way as a designation for your website and that you provide us with written confirmation that you have done so.To the extent that you ignore this request，you do so at your own peril.

All of the rights and remedies of Mr.O'Reilly and Fox News Network LLC are expressly reserved.

Very truly yours，

Dianne Brandi

［Law Firm］


20.Letter to Negotiate with the Attorney of the Adverse Party
 [13]


June 26，2007

Mike Atkins

［ADRESS］

Dear Mike，

I write this letter in an attempt to bring closure to the disputes between Dr.Gallegos and the ECISD.As you know，Dr.Gallegos has sued the ECISD to prevent the release of certain confidential，educational records to the public.

Furthermore，it is my understanding that certain members of the ECISD board have voiced disputes and concerns about Dr.Gallegos;particularly a concern about whether Dr.Gallegos'criticism of the ECISD District plan and its authors was warranted.In defending the ECISD District plan and its authors，certain board members publicly lashed out at Dr.Gallegos，arguably defaming him in the process.Furthermore，the ECISD District plan authors filed an employment grievance against Dr.Gallegos，asking that he be fired.As you know，Dr.Gallegos'assertions were proven correct in that that ECISD District plan was shown to have been plagiarized from the Georgetown ISD District plan，and one of the authors of the ECISD District plan has now resigned because of this fact.Certain members of the ECISD board have publicly accused Dr.Gallegos of passing a fraudulent plan，in order to provide unwarranted political cover for the true perpetrators of the fraudulent plan.But for Dr.Gallegos，ECISD would not be aware today that it had passed a copy of a plan developed specifically for Georgetown ISD.Although certain board members publicly criticized Dr.Gallegos，it remains uncertain whether the general public is aware that Dr.Gallegos is responsible for shining light on this unseemly transaction，and that he should be commended，not criticized.Dr.Gallegos is anxious for the general public to understand his role in these events and to clear his name.

Also，earlier this year，the ECISD board passed a motion to evaluate Dr.Gallegos this September.This motion is out of order，in that the board cannot evaluate staff other than the superintendent，and it changes an evaluation document without seeking staff input.Dr.Gallegos has charged me with investigating the possibility of filing a declaratory judgment action against the ECISD to determine whether the actions of the board are in contravention of other board policy and/or state law.

Dr.Gallegos has also charged me with investigating the merits of a potential defamation action against one or more ECISD board members，and investigating other ways to enable him to tell his story to the greater public in order to restore his good name and professional reputation.

However，in an attempt to avoid more litigation and to resolve existing litigation，Dr.Gallegos would be willing to sign a release and waiver of all claims，in exchange for a buy-out of his existing contact of employment with ECISD，with good references.Such an agreement would allow Dr.Gallegos to land in a better employment position and would allow the ECISD to be free and clear of any potential claims he may pursue.It seems that such a deal would be in the mutual best interests of both parties.

Because the early summer is the best time for an educator to make a transition，I respectfully request a response to this offer at your earliest convenience.

As always，if you would like to discuss these matters，please give me a call.

Very truly yours，

Kevin F.Lungwitz

［Law Firm］


21.Letter of a Contract Negotiation


［Date____________］

［Name____________］

［Address____________］

Re:［Client/Matter____________］

Dear____________，

This confirms that I received your［Date____________］letter and its enclosed draft of the［Title____________］Contract.I have read the draft，discussed it with my client［Client____________］，and have the following initial comments that we will need to resolve before we can move ahead with negotiating the finer points of the Contract:


Term.
 The Term would need to be at least____________years before my client could seriously consider entering into the Contract.


Unit Price.
 The Unit Price would need to be at least $____________before my client could consider the Contract financially feasible.


Controlling Law.
 My client does business only in the State of Florida and does not desire to engage a lawyer in［State____________］，so the Contract will need to provide that Florida law controls.


Publicity.
 My client requests that the last sentence of paragraph 3 on page 2 of the Contract be changed to read as follows:____________.

Please discuss these points with your client and let me know if your client is willing to pursue negotiation of a contract along these lines.

Very truly yours，

［　　　　　　Lawyer

［Law Firm］

____________］

cc:［Client____________］


22.A Demand Letter


［Date____________］

［Name____________］

［Address____________］

By fax to［Fax #____________］;phone［Phone #____________］

And by FedEx Priority Overnight

And by email to［Email address____________］

And by U.S.Registered Mail Return Receipt Requested Re:［Client_____］

Dear____________，

This office represents［Client____________］.It has come to our attention that you are building and operating stores having trade dress confusingly similar to the stores of our client.You have copied the following elements of our client's trade dress，among others:________.

This letter is formal notice that your use is an infringement of our client's trade dress rights under Section 43(a)of the Lanham Act，15 U.S.C.§125(a).Two Pesos，Inc.v.Taco Cabana，Inc.，
 60 U.S.L.W.4762(1992 WL 141119(U.S.)).Our client also claims copyright in its store design，which copyright you have also infringed.We have reason to believe that your infringement is intentional and deliberate and that you are attempting to copy our client's business by copying its trade dress and store design.

Our client hereby demands that you immediately do the following:

Cease and desist building and operating stores having trade dress similar to［Client______］stores;Cease and desist any and all other violations of the Lanham Act and the copyright laws;and remove and destroy all elements of our client's trade dress and store design from your stores.

If you fail to comply with this demand，our client may seek relief in court for an injunction and damages.Judicial relief includes，but is not limited to:destruction of the infringing articles under 15 U.S.C.§118;treble damages，your profits，any damages sustained by our client，court costs and attorneys fees under 15 U.S.C.§117;injunction under 15 U.S.C.§116;injunction and damages under the copyright laws.Our client reserves all rights it may have.Our client neither waives nor abandons its right by sending you this demand letter prior to filing suit.

Please confirm in writing to this office that you will comply with this letter within one week of its receipt.

Very truly yours，

［Lawyer____________］

［Law Firm］


(3)Daily Correspondence



23.Letter Requesting a Copy of a Publication


August 16，2007

Professor Zhang Li

China Law Institute

Zhongguancun Road

Beijing 100086

P.R.China

Dear Professor Zhang，

I would like to order a copy of the book，An Introduction to Chinese Environmental Law，Please advise me of the current cost(in U.S.or Canadian dollars，if possible)to purchase the book and to have it sent by airmail.If it is convenient for you，you may fax this information to me at(fax number).

Thank you.

Sincerely，

［Lawyer____________］

［Law Firm］


24.Letter to Thanks to a Speaker


July 25，2001

Mr.Richard P.Bruno

Supervisory Import Specialist

United States Customs Service

610 S.Canal Street，Room 450A

Chicago，IL 60607

Dear Mr.Bruno，

I enjoyed your presentation yesterday on customs law and procedure in the United States.Thank you for coming to speak at the law school and for staying after class to answer additional questions about how the United States Customs Service enforces trademarks and other intellectual property rights.I was especially interested in your explanation of how the Customs Service has no authority to prevent the importation of goods that violate a patent unless directed to do so by an exclusion order issued by the U.S.International Trade Commission.I confess that I am often confused about which governmental agencies have responsibilities over these matters.Your explanation of the exclusion orders issued by the Commission made this easier for me to understand.

Thank you also for bringing the brochures discussing import quotas，foreign trade zones，and customs duty drawback.I look forward to reading these brochures and learning more about these issues.

Thank you again for coming to the school.You were very gracious with your time.

Sincerely，

［Name］


25.Letter Requesting Information about a Law School Program


July 16，2001

Professor William B.T.Mock

Director，International and Comparative Law Program

The John Marshall Law School

315 S.Plymouth Court

Chicago，IL 60604 USA

Dear Professor Mock，

Thank you for speaking with me today about the number and variety of LL.M.programs available in the United States.As I mentioned to you on the phone，I graduated from the Liaocheng University in 1999，with specializations in corporate and copyright law.Soon after graduation，I obtained a position as in-house counsel with a large government bank，where I worked on a number of financial，corporate，and real estate matters.

I am interested in eventually moving to the private sector，but I would first like to obtain some additional legal education in the United States.Your school's program in International and Comparative Law seems to fit my needs exactly.I would be very grateful to receive further information about the specific courses offered in the program，the academic requirements for admission，and，if possible，information about housing options near the school.

Sincerely，

Zhang Lei


26.Letter Requesting Information about the Legal English and Orientation Course


Jan.16，2001

Ms.Keri Lawhead

International Law Institute

1615 New Hampshire Ave.，N.W.

Washington，D.C.20009—2520 U.S.A.

Dear Ms.Lawhead，

I have been accepted into an LL.M.program at U.S.law school for the fall semester.I have heard that your summer training programs in Introduction to Legal English and Orientation in the U.S.Legal System
 are helpful for lawyers who want a good overview of U.S.law，and that these courses are especially helpful for persons who，like me，will be enrolled in full time studies at an American law school.

I would greatly appreciate it if you could please send me further information about the courses and how to register for them.

Sincerely yours，

［Name］


27.Letter to an Author of an Article


November 7，2007

The Honorable Justice Michael Kirby

High Court of Australia

［INSERT ADDRESS］

Dear Justice Kirby，

I have just had the opportunity to read your article，AIDS and the Law Opportunities and Limitations
 ，contained in the book，Shaping the Future by Law
 :Children
 ，Environment
 ，and Human Health
 ，published by the Indian Law Institute.I quite agree with your observations that legal responses to AIDS must conform to the requirements of fundamental human rights.If we do not expressly protect fundamental human rights as we adopt measures to combat this disease，we will inadvertently drive the disease underground and make it more difficult to control its further spread.

Thank you for adding your voice to this important issue，and please accept my congratulations on the publication of your article.

Sincerely，

［Name］


28.Letter Requesting Subscription Information and a Sample Copy of a Journal


February 15，2007

Managing Editor

Journal of Computer and Information Law

315 South Plymouth Court

Chicago，IL 60604 USA

Dear Manager Editor，

I would like to learn more about Journal of Computer and Information Law.
 I understand that your journal is already widely-read throughout the world on issues relating to information and electronic privacy law.I would be most grateful if you could send me a sample issue and subscription information.I would also like to receive information on ordering back issues of the Journal，if any are available.

Yours truly，

Zhang Lihua

Director，Legal Division


29.Invitation to Receive Firm Newsletter



SHICHENG LAW FIRM，



BEIJING，CHINA


September 26，2007

Brenada Newclient

455 W.Wellington Avenue

Chicago，IL 60657

Dear Ms.Newclient，

Each year our firm selects businesses that are active in international trade matters to receive complimentary copies of our firm newsletter Powerful Strategies.
 It is a quarterly publication of SHICHENG Law Firm，Beijing.

Your customs broker gave us your name as someone who might enjoy receiving the newsletter.We distribute the newsletter as a service to our clients and other interested persons.Our most recent issue，for example，included articles on NAFTA，the proposed Free Trade Agreement of the Americas，and a proposed Free Trade Agreement between the United States and Singapore.

We hope that you will find our newsletter to be useful and informative.Your comments on this would be much appreciated.

Sincerely，

Li Ling

Partner


(4)Legal opinion



30.Opinion letter


［DATE］

_______________

_______________

_______________

Re:________

Dear Sir/Madam/Counsel:

We have acted as［special］counsel for［Name of Company］(the“Company”)in connection with the transactions contemplated by the［Name of Principal Agreement］(the“Agreement”)between the Company and［Name of Lender］(the“Lender”).This Opinion is furnished to the Lender pursuant to Section________of the Agreement.

We have examined originals or copies of the following documents，all dated as of________，200________，unless otherwise indicated(the“Documents”):

A.the Agreement;

B.________(the“Note”);

C.________(the“Mortgage”);

D.________(the“Security Agreement”);

E.________(the“Financing Statements”);

(F)-()［List other documents］.

In addition，we have examined such records，documents，certificates of public officials and of the Company，made such inquiries of officials of the Company，and considered such questions of law as we have deemed necessary for the purpose of rendering the opinions set forth herein.

We have assumed(i)the genuineness of all signatures and the authenticity of all items submitted to us as originals and the conformity with originals of all items submitted to us as copies，(ii)that each party(other than the Company)to one or more of the Documents has the power and authority to execute and deliver，and to perform and observe the provisions of，the Documents to which it is a party，and has duly authorized，executed and delivered such Documents，and that such Documents constitute valid and binding obligations of such party.

With respect to the opinion expressed in paragraph(c)below，we have assumed that，at all times material to our opinion，(i)the Company has an interest of record in the real property described in the Mortgage(the“Real Property”)at the time of the recording of the Mortgage，and(ii)the Company has“rights”in the personal property and fixtures described in the［Security］Documents(collectively，the“Personal Property”)within the meaning of Section 9－203(1)(c)of the New York Uniform Commercial Code(“NYUCC”).

With respect to the opinion expressed in paragraph(d)below，we have assumed that the Lender is acquiring the Note with no present intention of distributing the same other than in compliance with the requirements，if any，of all applicable state and federal securities laws.

We express no opinion as to(i)whether the Mortgage was duly recorded or the Financing Statements were duly filed，(ii)the enforceability of a security interest in any property excluded from the NYUCC by Section 9—104 thereof，(iii)the perfection or priority of the liens created by the［Security］Documents，or the effect of the absence of such perfection or priority，(iv)the state of title to the Real Property or the Personal Property，(v)the accuracy or legal sufficiency of the description of the Real Property or the Personal Property contained in the Mortgage，the Security Documents or the Financing Statements，or(vi)the effect of any regulation，law，covenant，or agreement relating to zoning，building codes，construction，use，occupancy，subdivision，or environmental control requirements as applied to the Personal Property or the Real Property.

The opinions hereinafter expressed are subject to the following further qualifications:

(1)The effect of bankruptcy，insolvency，reorganization，arrangement，moratorium，or other similar laws relating to or affecting the rights of creditors generally，including，without limitation，laws relating to fraudulent transfers or conveyances，preferences，and equitable subordination.

(2)Limitations imposed by general principles of equity upon the availability of equitable remedies or the enforcement of provisions of the Documents and the effect of judicial decisions which have held that certain provisions are unenforceable where their enforcement would violate the implied covenant of good faith and fair dealing，or would be commercially unreasonable，or where a default under the Documents is not material.

(3)The effect of statutes or judicial decisions rendering ineffective or limiting certain remedial provisions contained in the Documents.However，in our opinion，such statutes and judicial decisions do not operate to prevent the Lender from accelerating the maturity of the Company's obligations under the Documents in accordance with the terms thereof upon a material breach by the Company of a material covenant contained in one or more of the Documents or the occurrence of any other material Event of Default［(as defined in the Agreement)］，or from exercising its remedy of foreclosure following such acceleration，provided the rules and restrictions set forth in such statutes and judicial decisions with respect to foreclosure are observed by the Lender.

Based upon and subject to the foregoing，we are of the opinion that:

(a)The Company is a corporation duly organized，validly existing and in good standing under the laws of the State of and is duly qualified and in good standing in the State［s］of________.

(b)The Company has the corporate［partnership］power and authority to execute and deliver，and to perform and observe the provisions of，the Documents.The Documents have each been duly authorized，executed and delivered by the Company.

(c)The Documents［(other than________and the Financing Statements)］constitute valid and binding obligations of the Company enforceable against the Company in accordance with their respective terms.

(d)No registration with，consent or approval of，notice to，or other action by，any federal or New York governmental entity is required on the part of the Company for the execution，delivery or performance by the Company of the Documents，or if required，such registration has been made，such consent or approval has been obtained，such notice has been given or such other appropriate action has been taken.

(e)The execution，delivery，and performance of the Documents by the Company are not in violation of its［Charter or Bylaws］［partnership documents］.The execution，delivery，and performance of the Documents by the Company will not violate or result in the breach of any of the terms of or constitute a default under or(except as contemplated in the Documents)result in the creation of any lien，charge or encumbrance on any property or assets of the Company，pursuant to the terms of any indenture，mortgage，deed of trust or other agreement or order described in the certificate of________，a copy of which is attached hereto as Exhibit________.

We express no opinion as to matters governed by any laws other than the substantive laws of the State of New York(without reference to its choice of laws rules)and federal laws of the United States which are in effect on the date hereof.

This opinion is solely for Lender's benefit and may not be relied upon by，nor may copies be delivered to，any other person without our prior written consent.

Very Truly Yours，

［firm name］

Exercises:

1.Suppose you are David Hesler，a law clerk with ABC Law Firm in Minnesota.Ben Lee，a successful businessman in Minneapolis came to your office to seek legal advice.Ben complained that his former business partner John Smith is building and operating stores having trade dress confusingly similar to his stores in a neighbor city St.Paul.You did some research and found that this is really an infringement of Ben's trade dress rights under Section 43(a)of the Lanham Act，15 U.S.C.125(a).Please write a 300-to 400-word demand letter representing Ben Lee to John Smith to ask him to stop the infringement immediately.

2.Suppose you were Marie Lin，a lawyer with ABC Law Firm.You have answered a call from Loren Tyler，who wanted to establish a joint venture in China.Please write a follow-up letter to recommend your law firm.You send your law firm brochure with the letter as well.

LorenTyler's address:


ABC Corporation
 ，414 Arbor Creek Drive
 ，Indianapolis
 ，IN
 46254，U.S.A.


Your law firm address:


ABC Law Firm
 ，Room
 602 Cyber Tower Building
 ，Beijing
 ，100086，P.R.China


3.Supposed you are Li Jun，a law clerk with ABC Law Firm in Newyork.Joseph Harrison，a personnel manager，came to your office to seek legal advice.Joseph complained that the former employee Jennifer White disclosed some confidential information to his competing company.He asked the chance of success of suing Jennifer White.You did some research and found that he probably win the case.Please write a 300-to 400-word letter to your client to tell the detailed information.

4.Suppose you are Wang Lu，a law clerk with ABC Law Firm in Beijing.Catherine Dinuba，the manager assistant of Royal Residence Company Limited，china，asked the advice of building an international business.You did some research on building joint ventures and wanted to arrange a meeting with Ms.Dinuba.Please write 300-to 400-word to her to confirm the time and place to meet.At the same time，enclose the newsletter of your law firm.




[1]
 http://www.jamesmartinpa.com/letters.htm


[2]
 http://forms.lawguru.com/letter-declining-client_p.html


[3]
 http://forms.lawguru.com/letter-withdrawing-from-representation_p.html


[4]
 http://media.findlegalforms.com/files/admin/Samples/pdf/master/LTR/LTR-LGL-UPDCSE-SAMP.pdf.swf


[5]
 http://www.eduzhai.net/yingyu/615/764/yingyu_247409.html


[6]
 http://media.findlegalforms.com/files/admin/Samples/pdf/lhoda/28200/ATTY-LTR-FETC-US-SAMP.pdf.swf


[7]
 http://forms.lawguru.com/letter-to-adverse-insurance-company_p.html


[8]
 http://forms.lawguru.com/representation-letter-to-insurance-company_p.html


[9]
 http://workbench.cadenhead.org/news/2881/letter-dave-winers-attorney


[10]
 http://trancenet.net/law/threats/letter2.shtml
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Chapter 3　Law Office Memo


导读


法律分析报告或称法律备忘录(Law Office Memorandum)是最常见的一种法律文书。法学院毕业后，你到一家律师事务所工作，恐怕前几年你主要的工作任务就是写法律分析报告。

撰写法律分析报告必须做到客观。你必须非常客观的对焦点问题做出分析回答。只要你是从中立旁观者的立场来分析案件事实及适用法律并客观陈述诉讼双方的意见，得出的结论可以是你的当事人胜诉或败诉，这就是你客观的预测判决结果。

法律分析报告的格式并不十分固定，因所而异，但一般都包括事实陈述(Statement of Facts)、问题提出(Question Presented)、讨论(Discussion)和结论(Conclusion)几个部分。写作时要注意按照IRAC的规则行文——IRAC代表Issue争议点，Rule of Law法规，Application of rule to facts将法规运用到事实中和Conclusion结论。

写好一篇法律分析报告还应注意以下几点:

(1)注意篇头的写法。写给谁、谁写的、日期及主题要写清楚。一般是单倍行距打印。

(2)正文一般要双倍行距打印。

(3)要先解释法律原则，再把原则运用到案件事实分析中去。

(4)清楚表述每个引用案例的事实及引用目的，注意引用原判例中的原始表述。

(5)讨论部分是法律分析报告的重点，首先分析支持你结论的争议点(即使这个结论不利于你的当事人)，然后再讨论相反的观点。

(6)尽可能简洁表达你的结论，切忌在本部分提到前面从未涉及的新内容。

IF YOU WORK as a paralegal or law clerk after law school，you will most likely spend some of your time researching and writing objective memoranda，or interoffice memos.Typically，an attorney asks you to provide a realistic analysis of the law as it applies to the facts of a client's case.The purpose is to inform-not persuade.Although you should remember which conclusion favors your client，also keep in mind that you will represent the client most effectively by being objective and realistic.The proper format is always double-spaced.

The memo might be read many times-possibly，over a period of months or years by several different attorneys，including the writer，who may use it as a resource long after it is drafted.The attorney will use the information contained in the memo to advise the client and may use it to prepare a document that will ultimately be filed in court.

Legal advice to a client is often based on a formal memorandum of law，which is a basic document of legal writing.It is usually written by a clerk or junior attorney for a more experienced attorney to predict what effect application of the relevant law will have on the client's situation.Senior attorneys use memoranda to determine what advice to give a client.Three fundamental principles should guide you in researching，drafting，and writing an office memorandum:


Be objective.
 The hallmark of a memo is objectivity.Scrupulously examine your own arguments as well as those you anticipate from your opponent.Only then can you honestly assess the strengths and weaknesses of your client's case.Above all，you must be honest about what the law permits and what it does not;you cannot afford to mislead the senior attorney or your client with wishful thinking or advocacy.


Be thorough.
 Office memo form the basis of major decisions people make.Consequently，you should make every effort to ensure that these decisions can be made on the basis of sound analysis.You can do this only if your knowledge of the relevant law is solid and your thinking is clear.


Communicate.
 The memo must be organized and written so that your thoughts are clearly presented and precisely stated.All of your effort is for nothing unless the reader understands what you are saying.People do not usually read legal writing for fun，so make the reader's job as easy as you can.Remember，too，that your reader may not be familiar with the relevant law.

1.Elements of an Office Memorandum

Be sure to keep in mind that an office memo is an internal document for law firms;therefore，each particular firm is likely to have a preferred format.For example，the firm may use different words for different sections title，may order sections differently than described here，or it may include other sections not described in this chapter.If your reader(whether it be your professor or your employer)has a preferred format，obviously use it.Although there are many variations，the following format for preparing a legal memorandum is widely used.


(1)Heading


The Heading is the part of the memorandum that tells who writes it，to whom it is written，what it is about，and the date.It should look like this:


MEMORANDUM



To:Cheryl Scott



From:Eli Blackburn



Re:Possible abuse of discretion by trial judge in enjoining Landfill operation，Department of Environmental Resources v.Fredericks，



File No.93—104



Date:October 3，2012


The explanation of the subject not only identifies the client and the file number，but also briefly describes the general legal question.This description helps separate the memo from other memos in the same file and also provides a means of locating the memo later if a similar issue arises concerning different parties.

Remember to check:Have you included the name of the requesting attorney(or professor)，your name，the date，the client's name，and a phrase identifying the particular legal matter or issue?


(2)Questions Presented(The Issue)


This section should contain balanced and understandable statements of the legal questions you will answer in the memo.When there is more than one question，indicate each by a symbol(for example，“I，”“II”or“A，”“B”).Each Question must describe the relevant legal rule and summarize the legally significant facts.

Remember to check:

①Have you stated the legal question and the significant facts?

②Have you edited to achieve one readable sentence?

③Have you maintained an objective perspective?


(3)Brief Answer(optional)


This section provides a short answer to each of the questions presented in the previous section.The Brief Answer is a conclusion and a brief explanation of the reasons for that conclusion.It is useful because it provides immediate answers to the questions.This section is optional because it serves essentially the same purpose as the Conclusion section of the memo，although it differs from the Conclusion in length and form.

Because the Brief Answer section immediately follows the Questions Presented section，it should begin with a direct response to each of the questions，such as“yes，”“no，”“probably，”or“probably not.”Each answer should be self-contained and should be identified by the same symbol as the question to which it pertains.The answers should not include citations to cases，regulations，or statutes except when citations are so determinative of the issue that it would be senseless if they are excluded.

If a judge has enjoined your client，Al Fredericks，from operating a landfill on his property because it causes odors and groundwater contamination;The Question Presented in your memo is whether the judge abused her discretion in granting the injunction.Consider these Brief Answers:


ANSWER A:No.The judge's ruling was well within her reasonable discretion.Her conclusion that the damage to nearby landowners from odors and groundwater pollution outweighs the harm caused to the defendant by the injunction is amply supported by the record.



ANSWER B:Injunctive relief is proper only when the damage being enjoined outweighs the harm to the defendant caused by the injunction.A trial court's injunction can be reversed on appeal only if the judge abused her discretion.The findings of the trial judge indicate that she did not abuse her discretion.


Answer A is better because it answers the question in a single word，“no，”and then succinctly explains this conclusion by applying the legal rule to the summarized facts.Answer B fails to answer the question immediately and directly.Though it gives a bare statement of the legal rules involved，it fails to explain the conclusion.Answer A directly answers the question and explains the answer.Answer B does neither.

Remember to check:

①Have you stated the answer in the first several words?

②Have you included a statement of the rule?

③Have you stated a summary of the reasoning leading to the answer?

④Have you kept the BA to a maximum of one-third to one-half a double-spaced page?

⑤Have you taken a position，even if you are not sure?


(4)Statement of Facts


The Statement of Facts is a formal and objective description of the relevant facts in the problem.It must be accurate and complete.

Remember to check:

①Have you included all legally significant facts?

②Have you included sufficient factual context?

③Have you included any major emotional facts?

④Have you avoided including discussion of legal authority?

⑤Have you avoided“arguing”the facts or drawing legal conclusions?

⑥Have you identified the client and the client's situation at the beginning of the Fact Statement?

⑦Have you selected an appropriate organization(chronological，topical)for the facts?

⑧Have you maintained neutral language and objective characterizations?

⑨Have you included both favorable and unfavorable facts?


(5)Discussion


The Discussion is the heart of the memo.The Discussion is divided into segments according to the issues and sub—issues presented by the problem.Each segment may be headed by a restatement of the Question Presented.The Discussion must also be objective.


(6)Conclusion


The Conclusion section is a somewhat longer and slightly different version of the Brief Answer.The Conclusion is longer because it contains a more thorough description of the reasoning supporting the ultimate conclusion.For each issue，it briefly describes the relevant law and explains how the law does or does not apply to the facts in this case.The theory is that a busy reader will read the Brief Answers，a reader who has a little more time will read the Conclusion section，and a reader who has enough time will read the entire memo.The Conclusion also differs from the Brief Answer in that it is not segmented by issues.As with the Brief Answer，the Conclusion section should not include citations except in rare instances.

Consider these possible Conclusion sections for a memo on the landfill injunction problem:


ANSWER A:Injunctive relief is proper when the damage being enjoined outweighs the harm to the defendant caused by the injunction.The judge found that the injunction would deprive the defendant of his only source of income，but it would substantially reduce odor and groundwater contamination problems for neighboring landowners.



ANSWER B:The judge did not abuse her discretion in granting the injunction because she carefully followed the Redding v.Stone River Flour Co.standards for equitable relief.The judge found that an injunction would deprive the defendant of his only source of income，and that he and his wife would have severe trouble continuing to make payments for their house and car.The court also found，however，that eighteen neighboring landowners became nauseated from the site's odors and that the wells from which they pumped household water were contaminated with a variety of harmful chemicals.There is sufficient evidence to show she did not abuse her discretion.



ANSWER C:The judge did not abuse her discretion in granting an injunction because she reasonably concluded that the damage being enjoined outweighed the harm to the defendant caused by the injunction.The judge found that the injunction would deprive the defendant of his only source of income but that it would substantially reduce odors and groundwater contamination for neighboring landowners.Although her conclusion may be debated，it has ample support in the record.


All three answers cover the same ground，but Answer C is the best.Answer C states a conclusion and then summarizes the applicable law and the relevant facts to show how they justify that conclusion.The answer is brief and to the point.

Answer A，in contrast，is not an answer at all.It describes the relevant law and the facts，but it does not draw any explicit conclusion from them.Because the purpose of a memo is to predict the likely outcome of a legal dispute，Answer A is useless.

Answer B offers a conclusion but is much too long and detailed.Only essential facts belong in the Conclusion section;other facts belong in the Discussion.In addition，Answer B is deficient because of its reference to the Redding rule.Bare case citations communicate little because the reader likely will have no idea of the significance of a particular case.Remember，the Conclusion section must be self-contained.

The parts of the memorandum used as examples in this chapter illustrate the most fundamental rule of memorandum writing:Be objective.Because the memorandum concludes that the trial judge did not abuse her discretion by issuing the injunction，it does not tell the client what he wants to hear.This unfavorable conclusion indicates that an appeal in this case would mean a great deal of time and trouble with little likelihood of success.The lawyer should try to resolve the client's problem in some other way.Being a good lawyer means looking for every possible way to help a client and being completely honest-even when the findings are unfavorable.

2.The Discussion

The Discussion is a core part in a memorandum.This section identifies additional principles concerning objectivity that are important in a memorandum.


(1)State your conclusion on each issue or sub-issue objectively and candidly.


Legal memos are written to predict outcomes.Clients rely on memos to make choices about their lives and businesses.Senior lawyers rely on memos to advise clients and make decisions concerning strategy or procedure.Just as your description of the law and your analysis must be scrupulously objective，so your prediction of the outcome of the issue must be under consideration.

Your prediction is reflected in your conclusion.Properly stating your conclusion requires you to balance adverse interests.On one hand，you must take a position.Clients and senior attorneys do not want a set of competing considerations.They want you to tell them how the issue will likely be resolved.They want you to make a judgment，to predict the outcome.They do not want waffling statements such as“our client might prevail”or“our client has a chance of successfully defending the claim.”

On the other hand，your obligation to be objective requires you to point out the weaknesses in your client's position.Accordingly，statements such as“our client will prevail”or“our client definitely will lose，”while stating a position，might be misleading in their confidence.Some legal positions are sufficiently one-sided to merit such confidence.If they are，such as when you have one or a series of“givens，”you should make an unequivocal statement.Often，however，your analysis will lead you to conclude that your client's chances of success are best measured in degrees of probability，rather than absolutes.Your task then is to frame your conclusion candidly to reflect these degrees of probability.

Each case is different，and the possible ways to describe your conclusion are limited only by your creativity.Strong conclusions can be expressed as“most likely，”somewhat certain conclusions can be expressed as“probably，”even less certain conclusions can begin with“on balance，”and so forth.The point is that you must balance competing considerations in your statement.Let's look at this example:

You represent Herbert Pearson，the owner of a 52-foot sports fishing yacht that was transported by ship from Florida to Colombo，Sri Lanka.As the yacht was being unloaded at Colombo，the ship's crane malfunctioned，causing the yacht to fall into the water and sink.The yacht，worth $750，000，is now a total loss.Pearson wants to sue the ship owner for damages，and you have been asked to write a memo on his chances of success.

The United States Carriage of Goods by Sea Act ordinarily would limit Pearson's recoverable damages to $500.Your research has revealed，however，cases holding that the shipowner would not be entitled to limit its liability of it failed to advise Pearson properly in the bill of lading that the limitation was applicable and that the limitation could be avoided by paying a greater freight rate.The language in the bill of lading issued to Pearson is ambiguous.You nonetheless believe that the reasoning of the authorities supports Pearson's position，that a decision in Pearson's favor would be fair，and that the arguments supporting Pearson's position are significantly stronger than opposing arguments.Consider the following statements of your conclusion:


ANSWER A:Pearson will prevail in recovering full damages for loss of his yacht.



ANSWER B:Pearson may prevail in recovering full damages for loss of his yacht，but there are strong arguments to the contrary.



ANSWER C:Pearson will most likely prevail in recovering full damages for loss of his yacht.


Answer C is the best because it honestly and candidly conveys the writer's views on Pearson's chances of success.It gives the writer's best judgment while letting the reader know that there is some room for doubt.

Answer A is too bold;it leads the reader to believe that there is no chance that a court will decide the case in favor of Pearson.Answer A is not objective.

Answer B gives the reader a mixed message.It says that Pearson may succeed but，then again，he may not.This is not a prediction;it is merely a statement that the case could go either way.Conclusions such as this are confusing and do not satisfy the writer's obligation to assess the client's chances of success candidly and objectively.


(2)Describe the law objectively.


Although there are many legitimate ways to describe the law，you must describe it objectively.Avoid the temptation to oversimplify or slant your explanation so that it favors your client's position.Objectivity in describing the applicable law is essential to your credibility.In any subsequent litigation，your client will not want to learn for the first time that there is a case or statutory provision hostile to his position.Because memos predict likely outcomes in actual or potential legal disputes，the importance of maintaining objectivity in describing the law cannot be overemphasized.

Objectivity may differ from accuracy.It is possible to explain the supportive cases of statutory provisions accurately but fail to explain other cases or provisions that are relevant but damaging.Sometimes these omissions are stark，but they can also be subtle.


Example
 :The new state Recycling Act requires each municipality with more than 5，000 people to set up a recycling program.Your client，the village of Elk Crossing，is interested in obtaining a grant to finance a recycling program for its population of 700.The village seeks your opinion on whether it can obtain a grant under the Act to pay for its recycling program.The Elk Crossing recycling program is one of the oldest and most successful in the state and has been featured in several national magazines.Consider these descriptions of the Act's grant provision:


ANSWER A:Section 902 of the Recycling Act provides that“the Department of Environmental Quality shall award grants for the development and implementation of municipal recycling programs，upon application from any municipality.”



ANSWER B:Section 902 of the Recycling Act provides that“the Department of Environmental Quality shall award grants for the development and implementation of municipal recycling programs，upon application from any municipality.In awarding these grants，the Department shall give priority to municipalities that are required to establish a recycling program under this Act.”


Answer B is better because it contains both the good news and the bad news.The good news is that grants are available to municipalities that are not required to set up a recycling program.The bad news is that these municipalities are given a lower priority than other municipalities.A description like this gives your client a much better sense of its chances than Answer A.By stating only the good news，Answer A sets up your client to learn the bad news later-probably after a lot of wasted time and expense.


(3)Explain the analysis objectively.


Objectivity in memorandum writing is important because the weaknesses of your position will come to light sooner or later，and it is better for that to happen sooner.An objective analysis is one that a reasonable attorney，reading dispassionately，would find to be an accurate and fair explanation of the strengths and weaknesses of your position.Even if your description of the law is objective，which does not necessarily mean your analysis will be objective.You must avoid putting a“spin”on your analysis to favor your client's position.

Consider these analyzes(the analysis)of the recycling grant problem:


ANSWER A:The village will be able to obtain a grant only if funds remain after the Depart-
 ment has awarded grants to municipalities required to establish a recycling program.Section 902 of the Recycling Act provides that“the Department of Environmental Quality shall award grants for the development and implementation of municipal recycling programs，upon application from any municipality.In awarding these grants，the Department shall give priority to muni—cipalities that are required to establish a recycling program under this Act.”The village of Elk Crossing qualifies for a grant because“any municipality”may be awarded a grant under section 902.Municipalities required to implement recycling programs are given first priority for this grant，and Elk Crossing is not one of those municipalities.Therefore，it will be able to obtain a grant only if funds remain after the other grants have been awarded.



ANSWER B:The village will be able to obtain a grant.Section 902 of the Recycling Act provides that“the Department of Environmental Quality shall award grants for the development and implementation of municipal recycling programs，upon application from any municipality.In awarding these grants，the Department shall give priority to municipalities that are required to establish a recycling program under this Act.”The village of Elk Crossing qualifies for a grant because“any municipality”may be awarded a grant under section 902.The Department will ensure the availability of funds for Elk crossing because it is required to encourage recycling under the Act.It would be absurd and inappropriate for the Department to award grants only to larger municipalities and deny a grant to a nationally prominent program with a long and successful history.



ANSWER C:The village will be able to obtain a grant only if funds remain after the Department has awarded grants to municipalities required to establish a recycling program.Section 902 of the Recycling Act provides that“the Department of Environmental Quality shall award grants for the development and implementation of municipal recycling programs，upon application from any municipality.In awarding these grants，the Department shall give priority to muni—cipalities that are required to establish a recycling program under this Act.”The village of Elk Crossing qualifies for a grant because“any municipality”may be awarded a grant under section 902.Municipalities required to implement recycling programs are given first priority for this grant，and Elk Crossing is not one of those municipalities.Therefore，it will be able to obtain a grant only if funds remain after the other grants have been awarded.The national prominence of the Elk Crossing recycling program，however，coupled with its long and successful history，may make it difficult for the Department to deny the village a grant.


Answer C is the best.Answer C concludes that Elk Crossing may be able to obtain a grant if funds are available after the high-priority municipalities have received their grants.Answer C then states that the national prominence and success to the Elk Crossing program may make it difficult for the Department to deny a grant.The Department may award larger municipalities slightly smaller grants，ensuring there is enough money for Elk Crossing，for example，or it may give Elk Crossing high priority among the smaller municipalities.Answer C explains the law and the facts and then discusses the possible effect of the program's success in objective terms.

Answer B is wrong because it is not objective.First，it omits the legal analysis showing that Elk Crossing is a low-priority municipality.Second，it indulges in editorial commentary that effectively contradicts part of the statute.Answer B provides much the same basic legal analysis as Answer A，but then adds several sentences to show why the grant will be awarded.Answer B states that the Act requires the Department to encourage recycling and then，using that premise，states that money will be available to smaller municipalities.The statute，however，specifically gives priority to larger municipalities.The writer is advocating when she ought to be assessing his client's chances of success.

Answer A is wrong for a different reason.Although it concludes that the Department may be able to award Elk Crossing a grant，it does not discuss factors that may affect how the Department exercises its discretion.The national prominence and success of the Elk Crossing program are surely among these factors.Simply ignoring these factors makes it seem as if Elk Crossing is just another small municipality.By being“too objective，”in other words，Answer A is biased against the village.

3.Statement of Facts

An office memo structured according to the traditional pattern has a separate section for the Statement of Facts.This statement gives the reader a context for the legal problem at issue and shows what facts are important to its resolution.

Every legal problem involves the interplay of numerous facts，only some of which are relevant to its analysis.Whether you acquire these facts from interviews with clients or witnesses，from examination of documents，or from a senior attorney，you will invariably accumulate more facts than work with only those necessary to understand and resolve the legal issues.You must then present these remaining facts intelligibly，accurately，and coherently.The basic principles for selecting and appropriately stating the facts of a case are best understood in the context of a specific problem.


Example
 :You represent Clara Finch in a land dispute.An interview with her and a subsequent investigation have revealed the following facts，stated in the order you learned them:

In 1941，George Brauzakas purchased a forth-acre tract of land on the north side of County Highway Q，which runs east and west.Finch purchased five acres of this tract from Brauzakas in 1973 and built her home on this parcel.Finch's primary means of access to her home is by a dirt road running from the highway through William Amodio's(formerly Brauzakas's)property.Brauzakas sold the remainder of his land(thirty-five acres)to Amodio in 1975.Amodio has recently felled several large trees across the road through his property on its north side.There is no reference to Finch's use of the road in Amodio's deed to the property，and there is no recorded easement.Finch is an eighty-year-old widow living on a small pension.Finch has another access to her house by a dirt road leading from another highway，but that route takes her thirty miles and forty-five minutes out of her way.Amodio is a wealthy banker who bought the Brauzakas property on speculation that land prices would continue to increase.Amodio has stated several times that he blocked the road because he does not like Finch.Brauzakas and Finch had only an oral agreement that she could use his road as long as he owned the land.

There are two relevant appellate decisions in your state:


Carson v.Dow(1934)


The appellant，Carl Carson，brought this action for injunctive relief against Edward Dow，claiming that he had an express easement to run a natural gas pipeline across Dow's property，and that Dow refused him access.There is no recorded easement.The trial court held that there was no express easement because of the absence of any mention of the alleged easement in Dow's deed to the property or in any other written agreement.We agree.Absent some written contractual agreement，there can be no express easement.


Watzke v.Lovett(1954)


Andrew Watzke purchased a tract of land from Peter Lovett.The tract is located on the shore of a lake and is surrounded on the remaining sides by property owned by Lovett.The only means of access to Watzke's property is by a road that crosses Lovett's property and connects to a public highway.Lovett has recently blocked the road，claiming that Watzke has no right to use it.Watzke conceded to the trial court，refused.We reverse.

When a parcel of land is owned by one person，and that person transfers part of that parcel to another person，access to the transferred part cannot be denied if the only means of access is through the remaining part of the original parcel.A showing of strict necessity is required before an easement will be implied.The landlocked nature of Watzke's property satisfies that requirement in this case.Watzke has an implied easement to use the road over Lovett's property.

Certain facts have special significance in light of these two cases.The following is a procedure for selecting and stating them.

3.1　Procedures for Selecting and Stating Facts


(1)Identify the legally significant facts.


The legally significant facts are those that will affect the legal outcome of your client's case.Some facts of a judicial opinion are more important than others.The most important facts are those the court used to determine whether to apply particular legal rules to the case it was deciding.Writing a legal memo reverses this perspective.Instead of looking backward to determine what facts a court thought were important，you must look forward to predict what facts in your client's case a court is likely to find significant.You can determine these facts only after you have identified the relevant rules and the corresponding issues.

Isolating the legally significant facts is a process of eliminating extraneous facts until only those necessary to resolve the legal issues remain.This process allows a clearer understanding an analysis of the problem，because it focuses the reader's and writer's attention exclusively on the facts of that matter.Identify all significant facts，regardless of whether they help or hurt your client's position.

When the legal rules are clear and unmistakable，you will need to identify relatively few significant facts.The ambiguity or vagueness of many legal rules，however，means that the legal significance of some facts will depend on how the rule is interpreted.These borderline facts should be included if the interpretation requiring them is plausible.

Emotional facts should be included if those facts have independent legal significance or are likely to influence the outcome by appealing to a judge's sympathy and sense of justice.When the law is straightforward and applies to your problem so clearly that there is little doubt concerning the outcome，emotional facts have little or no significance and should be omitted.When the law is not straightforward or the outcome is uncertain，however，emotional facts take on greater significance.Many exceptions to general rules have been made or expanded to reach a just result in light of the facts.Nonetheless，the value of emotional facts is speculative because a court may ignore them.Because a court cannot ignore legally significant facts，such facts give the best indication of the likely outcome.

The Carson
 and Watzke
 cases indicate that Finch could raise two possible legal objections.She could claim that she has an express easement or that she has an implied easement by necessity.The Carson
 court held that an express easement must be created either in a written agreement or in the deed to the property across which the easement runs.It is thus legally significant that there is no provision in Amodio's deed permitting Finch to use the road across Amodio's property and that there is no recorded easement.These facts will make it difficult for Finch to claim an express easement，but they must nonetheless be included in the Statement of Facts.

The claim that Finch has an implied easement by necessity involves a somewhat different set of legally significant facts.The court in Watzke
 held that when the only means of access to a person's property is through the property of the person who originally transferred the land，the person seeking access is entitled to an implied easement by necessity.In Finch's case，it is legally significant that there is a road across the Amodio property which Finch uses to get to her home，that there is another route to Finch's house，and that Brauzakas sold part of his property to Finch and the remainder to Amodio.

Although the significance of many facts will be immediately apparent，the significance of others will depend on how the legal rules are interpreted.For example，the Watzke
 court indicated that an easement will be implied only out of strict necessity.As a result，the existence of the second road may work to Finch's disadvantage.It may thus be significant that Finch is eighty years old and that the other road would take her thirty miles and forty-five minutes out of her way(facts which may have appeared at first to be emotional ones)because these facts tend to show that Finch's use of Amodio's road is more of necessity than convenience.These facts should be included in a Statement of Facts because they may have a bearing on the strict-necessity rule，even though there was no other access in Watzke
 .

Finch's problem involves a number of emotionally significant facts you should exclude from analysis-particularly those that make it appear that the wealthy banker Amodio is spitefully imposing a hardship on the poor widow Finch.Although these facts might greatly influence how a judge would perceive the fairness of the situation，they have nothing to do with either of the legal rules concerning easements.Similarly，it is not significant that Amodio bought the property on speculation.Identify only the facts that are relevant to the possible application of a legal rule.


(2)Identify key background facts.


Legally significant facts tell part of the story，but these facts alone may not tell the whole story.Background facts are often needed to make the factual situation understandable and to put the legally significant facts in context.Include as many background facts as the reader needs to understand the problem，but no more.

In Finch's case，for example，it probably would help the reader to state that Brauzakas's tract was forty acres，that Finch-s parcel is five acres，and that Amodio's is thirty-five acres.This information provides background for the implied easement question by clarifying Brauzakas's original ownership and subsequent division of the property.The dates on which Finch and Amodio bought their property from Brauzakas may be helpful，although the date on which Brauzakas purchased the land is not.In addition，it is useful to state that Brauzakas and Finch had an oral agreement，because this fact highlights the absence of a written agreement.The name of the highway，however，is probably not useful here.Nor is it helpful to state that Amodio blocked the access by felling several trees;the statement that he blocked the access will do.


(3)Organize the facts intelligibly.


The statement of legally significant and key background facts should tell your client's story completely and coherently.The most sensible and convenient method of organization is to relate the facts in chronological order.Chronological order is easy for the reader to understand because it is the usual way a story is told;it is convenient for the writer because the facts are stated as they occurred.Although you may organize facts in a number of ways，you should never organize them according to issues，even though you separately analyze the issues in the Discussion.Such segmentation invariably results in repetitious and disjointed factual statements.

In writing a Statement of Facts for this problem，you should begin with Finch's purchase of the property from Brauzakas and their oral agreement permitting her to use the dirt road across his tract.This chronological beginning of the problem sets the stage for the events that follow.You should then state that Brauzakas sold the rest of his land to Amodio.Amodio's deed for the property contains no record to Finch's use of the road，and there is no recorded easement.Recently，you would continue，Amodio has blocked the road to prevent Finch from using it.You should then add that Finch is eighty and that，while there is another access to her house，this alternative route takes her thirty miles and forty-five minutes out of her way.This last statement is difficult to place chronologically，but it fits here because it suggests the possible consequences of the blocked access.The reader would easily understand a statement drafted along these lines.


(4)Describe the facts accurately and objectively.


Describe legally significant facts precisely，for they are crucial to the outcome.It is improper and misleading，for example，to say simply that Brauzakas and Finch had an agreement concerning her use of the dirt road，because it matters whether that agreement was oral or written.It is also improper to say simply that Finch has another access to her property，because her age and the circuitous route are relevant to the legal rule concerning implied easements by necessity.These are legally significant facts，and you must describe them precisely.You may summarize background facts，but only if you do so accurately.

Be careful to describe the facts rather than evaluate，analyze，characterize，or argue with them.It is one thing to say that Amodio blocked the road，but it is quite another to say that Amodio wrongfully blocked the road.The latter is an evaluative statement that belongs only in the Discussion or Conclusion.Similarly，it is one thing to say that the alternate route takes her thirty miles and forty-five minutes out of her way，but another to conclude that the other route is impossibly difficult for a person of her age.State the facts objectively in the Statement of Facts;you can argue and analyze in the Discussion.

Consider these factual statements:


ANSWER A:Clara Finch is an eighty-year-old widow living on a meager pension.She has a house on a small tract separated from the highway by property owned by William Amodio，a wealthy banker，who bought the land from the previous owner on speculation that prices would rise.The previous owner had long peracitted Finch to use the dirt road through the property，but Amodio has refused access out of dislike for Finch.Although there is another road that Finch could use，it takes her thirty miles and forty-five minutes out of her way.



ANSWER B:Clara Finch's land is separated from the highway by William Amodio's land.Finch had a deal with the previous owner that she could use an old road through the tract for access to her five-acre lot.Amodio，whose property is thirty five acres in size，has blocked Finch's access to her property.There was no mention of Finch's easement in the agreement，and the easement is not recorded.



There is another road Finch could use，but that route takes her a considerable distance out of her way，and she is eighty years old.Both Amodio and Finch bought their land from the
 same person.She bought five of his forty acres in 1973;Amodio bought the remaining thirtyfive acres in 1975.



ANSWER C:George Brauzakas，who owned a forty-acre tract，sold Clara Finch five acres of that tract in 1973.Finch then built her home on this land.They agreed orally that Finch could use an old road through his property for access to her home because her lot was separated from the highway by the remaining part of his tract.In 1975，Brauzakas sold this thirty-five acre tract to William Amodio.There is no recorded easement.Amodio has now blocked the dirt road across his property.Finch，who is eighty，has access to her house through a dirt road leading from another highway.That route takes her thirty miles and forty-five minutes out of her way.


Answer C is the best because it is a neutral and accurate description of the facts，stated in chronological order.Answer C includes the legally significant facts and just enough background facts for the reader to understand the problem.

Answer A is biased.The income or motives of the parties involved are not legally relevant;Answer A also omits such legally significant facts as the absence of a written agreement，a separate recorded easement，or a reference to an easement in Amodio's deed.

There are three problems with Answer B.First，it tries to describe separately the facts pertaining to two closely related issues.The result is repetitious and disjointed.Second，it uses vague terms such as“land，”“deal，”and“considerable distance”instead of more precise terms，thus raising unnecessary questions and perhaps changing the meaning of his statement.Third，it draws a legal conclusion by describing the road as an easement.Legal conclusions belong in the Discussion，not in the Statement of Facts.

3.2　Tips on facts


(1)Make your facts tell a story.


People love stories.They like to hear what has happened to others.They want to compare the experiences of others to their own experience.In the context of an“objective”law office memorandum，for example，readers will want to know the essential facts.Readers will want to compare the experiences(facts)of the parties to the experiences(facts)of earlier cases involving similar situations or similar legal issues.The statement of facts in an objective memorandum should tell a story that readers will find interesting.In doing so，the statement of facts should include all of the facts that will be relevant to your legal analysis，and exclude facts that are legally irrelevant.


(2)Include all relevant facts—the reader generally knows less than you do.


A writer will generally know more about the factual background of a memorandum than will the reader of the memorandum.This can create problems when the writer forgets that a reader may not know all of the background of a particular case.In office memoranda，for example，a reader may know nothing about the case before reading the document that you have prepared.


(3)Some facts may be incorrect or incomplete.


When an office memorandum sets forth all of the facts of a case，the reader(such as a senior partner or the client)can correct erroneous facts or supply additional information that is necessary to the legal analysis.

Example:In a memorandum that analyzes a cause of action for the tort of intentional infliction of emotional distress，the writer may not have all of the facts about the mental anguish suffered by the injured person.There can be good reasons for this—many clients are reluctant to share personal medical information with their lawyers unless they know that it is absolutely necessary to support their lawyers unless they know that it is absolutely necessary to support their claim.If the statement of facts outlines only minor symptoms of emotional distress(such as that the client was nervous or upset)，the cause of action for intentional infliction of emotional distress will likely fail because the emotional distress was not“severe”enough.If the client reads in an objective memorandum that a cause of action would fail on this basis，the client may then share additional information about other symptoms of emotional distress.


(4)If the statement of facts omits relevant facts，readers may become suspicious when new facts suddenly appear in the text of a memorandum.


Facts used in the discussion section of an objective memorandum must appear earlier in the statement of facts section.If new facts suddenly appear in the context of a discussion section，the reader will feel cheated and may suspect that there are still other facts that the writer is holding back to influence a particular outcome.


(5)Generally exclude irrelevant facts.


Every case file includes facts that will not be relevant to proper analysis of the issues.You should generally exclude these irrelevant facts.From time to time，however，you may include these if they provide some background to the story.


(6)Edit your facts after you write the discussion section.


You will find it helpful to review your statement of facts after you finish the discussion section of the memorandum.You will be able to incorporate the guidelines of each of the previous five tips.You will make your document stronger and your writing more effective if you do not forget to include this final step.When you are writing under a time deadline，you should plan to give yourself enough time to edit your statement of facts.

4.Questions Presented

A basic principle of legal education and legal practice is that you receive answers only to questions you ask.The exactness of the question determines the precision and usefulness of the answer.

An office memorandum usually begins with a section stating the questions presented by the problem.This section alerts the reader to the specific issues addressed.It is，therefore，important to frame the question in this section as precisely as possible.A question that is too broad or too narrow misrepresents the scope or focus of your analysis and makes your discussion less effective.

Properly framing a legal question is a two-step process.First，you must identify precisely the legal rules that might apply to your problem.Second，you must identify the legally significant facts—the facts determine whether a particular rule applies to the situation.

The formula for framing a question is simple:does the relevant law apply to the significant facts?Both the law and the facts should be included in a succinct，one-sentence question.The question should be precise and complete.Generally，the legal rule should precede the facts.

When you have formulated a question by combining the relevant law with the significant facts，check to be sure that it conforms to the following principles:


(1)Be understandable.


A question should be as precise and complete as possible without being so complex that your reader cannot understand it.When a problem involves so many facts relevant to a single issue that including them in the question would make it too long and awkward，you should examine the significant facts and choose only the most relevant.You may be able to summarize or condense closely related facts，but you should do so only with great care.Whenever you generalize about the facts，you risk distorting them or making the issue seem broader than it really is.When in doubt，err on the side of being specific and awkward.

When a legal issue has several sub-issues，you should have a separate question for each.To make sure your reader understands that they are sub-issues，you may want to use a brief introductory question to identify the broad issue and set the sub-issues in context.


(2)Be objective.


Remember，an office memo should predict what a court is likely to do with a particular problem.Therefore，you must avoid advocating or anticipating a certain result.Include the significant facts favoring each side of the case.If you paraphrase facts to make the question more readable，do so objectively.You should also state the law objectively and not take a partisan approach.If the legal rule has several reasonable interpretations，state the rule so that you can discuss all these interpretations.When the interpretations differ greatly，you should present separate questions for each.

5.Suggestions for Memo Writing Learners[1]


Many students，approaching memo writing for the first time，are often unsure of how to proceed.We have put together a few tips for first time memo writers that we hope will be helpful.


(1)Find the test(s
 ).In assigning a memorandum，professors are generally evaluating you on parsing a particular statute or test.In other words，they want you to use other cases to explain how your case either does or does not satisfy a test laid out in a case or a statute.

For example，let's say your case involves a niece(Mary)who witnessed her uncle(Jack)being injured in an automobile accident.Mary wants to bring suit for negligent infliction of emotional distress as a result of witnessing that accident.In Burger v.McDonald
 ，the Supreme Court of Iowa laid out a three part test to determine whether a bystander's injury was reasonably foreseeable and，thus，legally actionable:

①Whether the bystander was located near the accident?

②Whether the injury resulted from sensory and contemporaneous observance of the accident，as opposed to hearing about it from others after its occurrence?

③Whether the bystander and the victim were closely related?

If the memo involves more than one issue，your memorandum may involve more than one test.


(2)Use the test as your outline.
 Tests come in two parts，or three(as above)，often with subsections.Use the major parts of the test as your major points，the subparts as sub—sections.


(3)Begin paragraphs with affirmative propositions that parallel the test.
 In the above example，your first sentence should say something like:“Mary was located near the scene of her uncle's accident，satisfying the first part of the Burger
 test.”


(4)Support your affirmative propositions.
 All propositions of a legal nature must have legal support.Where is your authority for your proposition?Cite it.For example:“See Burger，606 N.W.2d at 321(bystander must be located near accident to recover for negligent infliction of emotional distress).”


(5)Discuss the facts of your support.
 What happened in the case you just cited?Explain in a concise and relevant way.For example:“In Burger，the court held that a mother who witnessed an accident on the street from the front door of her house was located near the scene of an accident.”


(6)Discuss the relevant facts of your case.
 Point to the facts that are similar to the facts of the authority you've just discussed.For example，you could continue from above as follows:“Mary was standing a block from the accident，heard the crash，and saw her uncle being pulled，bleeding，from the car.”


(7)Analogize/Conclude.
 What conclusions do you think the court will draw from the similarity between your facts and the facts of your authority?For example:“Although Mary did not see the accident，she was close enough to hear it and witness her uncle being pulled from the car.Thus，a court will likely conclude that she was located near the accident.”


(8)Discuss other relevant authority.
 Once you've opened the previous paragraph with your affirmative proposition，your subsequent paragraphs can discuss the facts of other relevant cases without repeating the proposition as your opening sentence.For example，you could begin the next paragraph:“In Cameron v.Jones
 ，the Court of Appeals held that a mother who was twenty-five feet away from her child when she heard a metal sculpture fall on him was located near the scene of the accident.


(9)Discuss contrary authority.
 Are there cases that go against your position(or the position the partner/judge/etc.would like you to hold)?Another subsequent paragraph could open with:”But，in Alfred v.Stern
 ，the court held that a father did not have a valid cause of action for negligent infliction of emotional distress.“Then follow steps 5，6，and 7，above，except this time，when concluding，tell the reader why the court won't follow or give much weight to this contrary authority(e.g.，the facts are different).”


(10)Move on to the next part of the test.
 Follow steps 3—9 above for the next section of your test.

Remember，a memorandum also includes issues presented，a brief answer(which usually follows the issues presented)，and a statement of facts.These are often best written after you've written the body of the memorandum，since you'll have a better idea of the issues once you've tackled the problem(though a tentative draft might help to get you started).

6.Samples

To write efficiently，one should be familiar with“IRAC.”The acronym stands for“Issue—Rule—Application—Conclusion.”It is meant to provide a useful model for writing legal analysis of a single issue.The writer must first identify the relevant legal issues.The writer must first identify the relevant legal issue，which often involves a mixed question of law and fact.The writer must then identify the controlling rule of law and give some citation of authority to the source of the rule.The writer will then“apply”the facts to the rule of law.Finally，the writer concludes the discussion of the issue and predicts how the court should rule on the particular legal issue.Please study the following memo samples:
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Memorandum


To:Ms.Vasumathi Suresh

From:Kavitha Ramasami

Date:March 22，2001

Re:Job prospects for a foreign attorney in the United States


Facts


Ms.Vasumathi Suresh，an attorney with offices in the city of Madras，India，has requested information regarding employment prospects for foreign attorneys residing in the United States.Ms.Vasumathi Suresh is 36 years old and is licensed to practice law in the State of Tamil Nadu，India.

Ms.Suresh has experience practicing in the fields of corporate law，international law，estate planning，property and family law.Her knowledge of corporate and international law has been widely recognized by judges，legal experts，and the editors of various legal journals.She is considered an expert in the field of investments and also serves on the board of directors for a number of leading companies in India.

Ms.Vasumathi Suresh has traveled widely to many countries such as Brazil，China，Finland，France，Germany，Indonesia，Italy，Japan，Lithuania，Philippines，Russia，Singapore，United Arab Emirates，United Kingdom and United States，to study the business Investments and corporate law of those countries.

The author for eight books dealing with various aspects of international law investments，trade relations，corporations，and business transactions，Ms.Suresh has benefited from nume—rous educational courses in a number of countries(Brazil，China，Finland，France，Germany，Indonesia，Italy，Japan，Lithuania，Philippines，Russia，Singapore，United Arab Emirates，United Kingdom，and United States).She has also written many articles which have been frequently cited in court opinions and published in respected magazines.Ms.Suresh has received a number of professional awards from both the government and business sector in her country and is currently contemplating a career move.

Ideally，Ms.Suresh would be interested in exploring Job opportunities in the city of Chicago，Illinois.Chicago has a sizable Indian community and Ms.Suresh would like to offer her skills as a consultant to Americans interested in developing business ties with her country.


Issues


Is Ms.Suresh eligible for employment in Illinois as a foreign legal consultant?

Would Ms.Suresh be qualified，as a foreign attorney，to represent clients before the courts of Illinois?


Brief Answers


Ms.Suresh can work as a foreign legal consultant in the state of Illinois.She can advise on Indian law but not United States law.As a requirement for being licensed as a foreign legal consultant，Ms.Suresh must prove(1)good standing as an attorney in India，for a period of not less than five or seven years immediately preceding the date of her application;and(2)good moral character and fitness requisite for a member of the bar of the state of Illinois.

Ms.Suresh is also eligible to appear in the courts as a foreign attorney in isolated cases by filing the motion of pro hac vice，which if granted by the court，can appear in the court for the particular case，whereas Ms.Vasumathi Suresh can neither practice as an attorney on a regular basis advising clients on United States law nor can take the bar exam and practice in the state of Illinois.


Relevant Rules


The relevant rules are attached in the appendix to this memorandum.


Discussion


A foreign attorney who has good moral character and the required documentary evidence may be licensed in Illinois as a“foreign legal consultant”without having to take any examination，She may also be able to appear in court as a foreign attorney on an isolated case by special permission of the court.

(1)Foreign Legal Consultant


Ms.Vasumathi Suresh can get license as a foreign legal consultant.According to Illinois Supreme Court Rule 712:The Supreme Court in its discretion may license a foreign attorney to practice as a foreign legal consultant on foreign and international law without examination，provided the foreign attorney has engaged in the practice of law and has a good standing，for a period of not less than five or the seven years immediately preceding the date of application.Moreover，according to the above rule，Ms.Suresh should have the requisite documents complying with the immigration laws of the United States and also evidence of good moral character.

Reciprocity is also considered as to whether the country of the applicant will allow the member of the bar of Illinois to establish an office for giving legal advice.India permits attorneys from United States to set up an office in India.Ms.Vasumathi Suresh is thus fully eligible to practice as a foreign legal consultant as far as reciprocity is concerned.

The rules also require the applicant to“file with the Supreme Court or its designee the proof such as(i)certificate from the authority in foreign country having final jurisdiction over professional discipline，certifying the applicant's admission to the practice，date of admission and also his or their good standing as such attorney，(ii)a letter of recommendation form one of the members of the executive body of such authority or from one of the judges of the highest law courts［in the case of India，a judge from Supreme Court of India］，(iii)evidence of citizenship，educational，professional qualifications，age and period of actual practice in the foreign country(India)，(iv)affidavits of reputable persons as evidence of applicant's good moral and general fitness，and(v)summary of law and customs of such foreign country regarding the opportunity afforded in such foreign country，to the member of the bar of Supreme Court to establish offices in such foreign country.”

If it is difficult or could cause any hardship for Ms.Vasumathi Suresh to receive a letter from Supreme Court of India from getting such a letter and may permit Ms.Vasumathi Suresh to produce some other evidence in respect of the same.

Under Rule 713(b)(3)，Ms.Suresh should file the following along with her application for the license of foreign legal consultant:

Affidavits of three reputable persons who are residents of Illinois，and two of the three should be practicing attorneys.The affidavits should state the good moral character of Ms.Suresh and her fitness to practice as a foreign legal consultant;and

Affidavits from two attorneys or counselors at law in India.The affidavits have to state their acquaintance with Ms.Suresh.The affidavits should also state Ms.Suresh's good standing in the bar and her good moral character.Ms.Vasumathi Suresh must also provide her university and law school certificates along with the application for the license of foreign legal consultant.

Ms.Suresh must file the application and supporting documents in the office of the Clerk of the Supreme Court.There will be an advance fee of $150，which must be paid to the treasurer of the board of admissions to the bar.

A licensed foreign legal consultant may give advice only on the law of the foreign jurisdiction.The consultant may not give legal advice or prepare any documents with respect to United States law.


(2)Appearing in the Courts in Isolated Cases


Under rule 707(3)，Ms.Suresh can appear or participate before the court in trial or in the argument of any specific case for which she has been employed.In order to represent the Client before the court，Ms.Suresh has to file a Motion of pro hac vice.If the motion is granted，Ms.Suresh can only participate in the case for which motion is granted and not in any other cases.


Conclusion


Ms.Vasumathi Suresh can apply for a license as a foreign legal consultant in the state of Illinois.She can give professional advice in the state of Illinois only on Indian law.She can also represent clients in courts of the state of Illinois in isolated cases，if the court grants a motion to appear pro hac vice.
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Memorandum on How to Write Memoranda


To:International Lawyers

From:Mark E.Wojcik

Date:April 22，2001

Re:Parts of an Office Memorandum

File:LS-ESL(M)1


Facts


This is a memorandum about writing a memorandum.A law office memorandum“is usually written by a［law］clerk or junior attorney for a more experienced attorney to predict what effect application of the relevant law will have on the client's situation.”John C.Dernbach，A Practical Guide to Legal Writing and Legal Method
 187(2d ed.1994).“There is no required format that all lawyers use or that all law schools use for a legal memorandum.”Helene S.Shapo et al.，Writing and Analysis in the Law
 75(3d ed.1995).This memorandum describes one common format that includes a fact section，the issue and brief answer，a section for the relevant statute or contract provision，the discussion section，and a conclusion.It is by no means，however，the only model for an office memorandum.Because there are different types of legal problems，there are different types of office memoranda.

Office memoranda may begin with a section that sets forth the relevant facts of a client's case.The section may be labeled“facts”，“relevant facts”，or“statement of facts”.Although the fact section may be the first part of an office memorandum，it may also follow the issue and brief answer sections in some memoranda.

The fact section will set forth legally relevant facts of a dispute and exclude the irrelevant facts.In a dispute between two parties，for example，the memorandum should contain all of the facts that favor the plaintiff and all of the facts that favor the defendant.The statements of facts must also contain all of the other facts necessary to keep the story together.These additional facts may turn an otherwise adversarial presentation of the facts into an objective presentation of facts.They make the fact section tell a story that readers can understand more easily.When a reader understands the factual stories that each side wants to tell，it makes it easier to compare the facts of this case to the facts of earlier cases.

All of the facts that will appear later in the discussion section of the memorandum must appear first in the statement of facts.Introducing new facts in the discussion section of the memorandum will cause readers to suspect that the memorandum is sloppy or untrustworthy.Readers may suspect that a writer is“holding out”on adverse facts that may help the other side.These adverse facts will come out at trial:it is better to disclose them first in an office memorandum.

The best approach for writers will be to assume that readers have no prior knowledge of the factual situation.The statement of facts must therefore tell a story in complete detail.In reality，some readers may be more familiar with the facts than the writer.Readers，for example，may include clients，witnesses，and technical advisors who may conduct factual investigations for the law firm.If they note errors in the statement of facts，these readers can correct those errors so that the legal analysis is not built upon erroneous factual assumptions.


Issues


Should an office memorandum include issues that combine the relevant law and the relevant facts?

Can this section include sub-issues?

Can the memorandum discuss more than one issue?


Brief Answers


The“brief answer”or“short answer”section should relate directly to the issues or questions presented.Each answer should provide readers with a prediction of how a court，agency，or other tribunal would rule if the case proceeds to trial.The answer should give the predicted result and a summary of the facts and law that support the writer's prediction.If it is necessary to base the prediction upon any assumed facts，the writer should advise the readers that the decision is subject to certain assumed facts.

The issue section can contain sub-issues or multiple issues.Readers need to know the issues and sub-issues that the memorandum will discuss.An effective issue section will allow readers to know immediately what these issues are.


Relevant Statute


If more than one statute is cited here，the section would be labeled“Relevant Statute”.The section can also be used，with appropriate modification，to set forth quotations from relevant provisions of a contract or insurance policy，or from other sources of law，such as an administrative regulation or regulation or the terms of a binding treaty.A section quoting relevant statutes and regulations，for example，could be labeled“Relevant Statute and Regulations”.

It will often be necessary to quote the provisions of a statute，regulation，constitutional provision or treaty.When the quoted section is more than 50 words long，it should be single-spaced and indented on each side.You must also take special care to quote accurately.A misplaced comma may be enough to cause confusion in some cases.If you find that part of a statute or other material is not necessary to quote in full，you may use a series of three dots known as an“ellipsis...”to show that some of the words from the quoted material are missing.You may also place a word in［brackets］to show that language from the original text has been altered or added.

If you are quoting a statute，regulation，or treaty，you should include a proper Bluebook citation on a separate line after the quoted text.See Editor of the Columbia Law Review et al.，The Bluebook
 :A Uniform System of Citation
 (16th
 ed.1996).


Discussion


The discussion section may begin with a thesis paragraph.The thesis paragraph can highlight claims made by the parties and briefly summarize the controlling law.The thesis paragraph may also be a simple roadmap of issues that will appear in the discussion section.If the discussion section has two issues，for example，the thesis paragraph may tell the reader that the discussion section will discuss:(1)the first issue;and(2)the second issue.

(1)The First Issue

This section will discuss the first issue.The use of a short headline helps readers identify that this section will be limited to discussion of the first issue.

The first issue section may be organized to follow a small-scale format such as“IRAC”.The term“IRAC”refers to an“Issue，Rule，Application，and Conclusion.”It is one of many possible models for the small-scale discussion of an office memorandum.See，e.g.，Mark E Wojcik，The Death of IRAC
 ，in Legal Writing Institute
 ，The Second Draft，Vol.10，No.1，at 16(Fall 1995)(special issue on teaching IRAC in legal writing classes).There are other possible models as well that set forth the issue to be discussed，the controlling rule of law，a definition or other explanation of that rule of law，factual and legal arguments for each of the parties，and a prediction of how the court or other tribunal will rule on this single issue.

(2)The Second Issue

This section will discuss the second issue.The use of a short headline again helps the reader identify that this section will be limited to discussion of the second issue.Both the first and second section will set forth the issue to be discussed，the controlling rule of law，an explanation of that rule，arguments for each of the parties，and a prediction of how the court or other tribunal will rule on this issue.The conclusion for this section should relate only to the second issue.The overall conclusion for a paper with multiple issues can appear in the following“Conclusion”section.


Conclusion


The conclusion section of the memorandum will present an overall conclusion to the issue(or issue)in dispute.If there are two issues(as is suggested in this memorandum)，the conclusion section will show the reader how those two issues relate to one another.Additional advice for the client or law partner may also appear in this section，such as a recommendation for further research on an alternative remedy or a related issue not covered in this memorandum.
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Memorandum


To:Assigning Partner

From:Lov Kumar Goel

File:Potential Client Kenny Aoki v.World Industries Skateboards

Re:Negligence claim for skateboard accident during hired commercial filming


Question Presented


Whether Mr.Aoki's(Aoki)cause of action for negligence is barred by the doctrine of primary assumption of risk.


Brief Answer


There is a strong case for Aoki that World Industries Skateboards Inc.(World)will be liable to him under the doctrine of contributory negligence.The director，an agent of World，had an ordinary duty of care to Aoki.By making the sport inherently more dangerous，the director violated his duty of care to Aoki and opened himself up to contributory negligence liability.By fundamentally altering the nature of skateboarding，World will likely be liable to Aoki.


Statement of Facts


Aoki，our prospective client，has achieved notoriety in the skateboarding community by appearing in the“X games”(a widely televised extreme sports competition sponsored by ESPN)and competing in several national skateboarding competitions.He was commissioned by World to be featured in a 2008 Super bowl commercial.He was to perform a rather complicated skateboarding trick(“varial heelflip”)which he assured World industries he would be able to perform without incident.

On the morning of the filming，however，Aoki was told by the director that he was to wear a large helmet camera during the filming.Despite protest from Aoki and other skateboarders that the camera would interfere with the trick，the director insisted he try anyway.After one unsuccessful attempt，Aoki continued his protests saying that，in fact，the camera had prevented him from successfully executing the trick.Despite this initial fall，the director insisted Aoki try again.This second attempt resulted in Aoki dislocating his collarbone.

Aoki also contends that，although he physically recovered，he missed significant class time at UC Davis School of Law.This lost time will prevent him from taking the California Bar Exam on time.


Discussion


Aoki would like to know whether his cause of action for negligence would be barred by the doctrine of primary assumption of risk.The short answer is probably not.There is a strong argument to be made that he did not assume risk unilaterally，but that World contributed to his accident by negligently requiring him to wear a bulky helmet camera.If we can show that the director was partially at fault for Aoki's injuries by encouraging his attempt，he can likely recover partial damages.By arguing that the risk taken(attempting the skateboarding trick while encumbered)was a reasonable implied risk，Aoki will likely recover part of the damages he feels he is owed by World.

First，we argue that Aoki does not consent to attempting the trick.If we establish a lack of consent，we negate a critical element of primary assumption of risk.It can be argued that the protests of Aoki and his fellow skateboarders show an apprehension on his part to undertake the challenge，and that he was compelled to attempt the trick against his will.He clearly expressed trepidation towards attempting the complex skateboarding trick while wearing the device，but was nevertheless coaxed into attempting the trick anyway.This line of reasoning affords us a complete negation to primary assumption.Even if we don't establish complete lack of consent，case law suggests that even consent does not establish primary assumption of risk per se.

The risk posed by the helmet camera is not necessarily a risk inherent within the realm of those risks skateboarders traditionally assume.Aoki，a talented skateboarder，who has performed the required maneuver many times，has a strong argument for direct and proximate cause for his injury due to the camera.It has also been decided that“although defendants generally have no legal duty to eliminate...risks inherent in the sport itself，it is well established that defendants generally do have a duty of care not to increase the risks to a participant over and above those inherent in the sport.”Knight v.Jewett
 ，3 Cal.4th 296，315(1992).In this case，the plaintiff sought recovery for injuries sustained during a consensual game of touch football.The court rejected defendant's motion for summary judgment because the defendant failed to establish primary assumption of risk under traditional consent.Id
 at 338.Like the instant case，the actions of the plaintiff were consensual(assumed).She was free to leave the“super-bowl halftime”football game whenever she felt threatened.In fact，it can be argued that the surrounding circumstances of Aoki's case suggest that he was less free to exercise his own discretion than the plaintiff in Knight:He was under contract to perform the trick;he presumably had to travel to the commercial site，which incurred some expense and time，etc.Even without these circumstances，the Knight decision cuts in favor of finding a secondary assumption of risk for Mr.Aoki because recovery was granted for injuries sustained during a purely consensual activity.We can also argue a classic violation of duty of care by World.

The director's ordinary duty of care was breached when he made the sport more dangerous.Even though skateboarding involves an inherent risk of falling for which Aoki might be liable，primary assumption of risk would not bar recovery in a situation where the director made it more likely that he would fall.［Citation omitted］Huffman v.City of Poway
 ，84 Cal.App.4th975，994(2000).Huffman finds the plaintiff bringing action for injuries sustained during a rehearsal of a musical that had recently switched theaters.The plaintiff was aware of the danger of the trapdoor that he fell through.Moreover，he was a professional actor hired to perform in a production who also expressed trepidation towards the actions his director instructed him to carry out.Id at 980—981.Like the instant case，he was well aware of the risk that he was taking and allowed to recover under a secondary assumption of risk action.It should also be noted that the court barred the primary assumption of risk claim because“it concluded［Defendant's］acts and omission increased the risks of injury to Huffman.”Id
 at 993.

Conversely，the defense will likely argue that the controlling rule is that“there is no duty of care to protect another from the risks inherent in the activity.”Knight，3 Cal.4th at 314.Aoki，they will likely say，having achieved such a high level of skateboarding skill should have been aware of the inherent risks and thus been aware of the fact that serious injury could have resulted from undertaking the act encumbered by a foreign device.He should be barred from recovery under the doctrine of primary assumption of risk as previously described because he implicitly agreed to sustain the risk when he contracted to perform the trick for the company.Again，citing Knight，“In some situations，however，the careless conduct of others is treated as an'inherent risk'of a sport，thus barring recovery［under primary assumption］by the plaintiff”.Id
 at 316.They are also likely to claim that after the first failed attempt，Aoki was solely negligent for attempting the trick again after realizing the extent of the risk because he was unable to perform a rather ordinary trick for someone of his outstanding abilities.Our answer would be that Mr.Aoki only consented to the known risks of skateboarding.By adding the helmet camera，there was a uniquely dangerous aspect added to the activity that distinguishes Knight from the instant case.Aoki did not claim to be an expert in skateboarding while encumbered with heavy equipment，but in skateboarding alone.

Additionally，World is likely to argue that the requirement to wear the helmet camera does not expose them to liability because it does not deter“vigorous participation in the sport”or“fundamentally alter”the nature of skateboarding.Freeman v.Hale
 ，30 Cal.App.4th 1388，1389(1994).In that case，an inebriated Freeman collided with Hale tragically causing her to become a quadriplegic.It was argued that Hale did not assume the additional risk of skiing on a slope with a drunken skier because the consumption of alcohol is not critical to the sport of skiing.If the additional act can be removed without altering the fundamental nature of the sport，then it is shown to not be an inherent risk，and thus one not primarily assumed.The ultimate upshot of Freeman is that we can access a vacuum test;by removing the camera，we do not fundamentally alter the nature of skateboarding(see above;indeed we revert back to its true nature).This analysis can be used to show that the additional risk posed by the camera is not one that is inherent to skateboarding，and therefore not one that is primarily assumed.Id at 1393—1394.It cuts against finding for the World Industries because primary assumption of risk doctrine requires no change in the fundamental nature of the activity.


Conclusion


Based on the previous discussion，I feel as though Aoki，our prospective client，has a valid claim that primary assumption of risk does not bar recovery for his injuries.There is a strong argument to be made for secondary assumption/comparative negligence based on the conduct of the director of the commercial shoot，remonstrations of Aoki and the other skateboarders at the time of the accident，and the fundamental change in the nature of skateboarding that the camera entails.

Should Aoki decide to pursue litigation，we should immediately obtain clarification and begin discussion with Aoki as to the intending circumstances will be required，as well as possibly interviewing the other skateboarders.Additionally，it would be prudent to have experts review the helmet camera apparatus and site of filming to see if there were any precautions the filming crew or World could have taken to prevent harm from befouling Aoki.
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MEMORANDUM


TO:Kelly Foster

FROM:Jeffrey P.Rosato

DATE:October 25，1999

RE:Julia Bergan:Analysis of Credible Threat Element of the Colorado Harassment by Stalking

Statute(our file 99/1278)


Issue


Under the Colorado harassment by stalking statute，did Patrick Bergan make a credible threat with the intent to annoy，harass，or alarm his estranged wife，Julia Bergan，when she received faxes originating from his place of business that contained statements such as“Do you think anyone would notice if you disappeared?”


Brief Answer


Yes.Patrick Bergan did make a credible threat against Julia Bergan.Mrs.Bergan received a fax that originated from her ex-husband's workplace;it was signed with the initial“P，”the same as Mr.Bergan's first initial;and the fax alluded to her possible disappearance.This fax，combined with the fact that others spotted his car outside her new residence，would be sufficient to meet the“credible threat”prong of the Colorado harassment statute.


Facts


Our client，Julia Bergan，has accused her estranged husband，Patrick Bergan，of stalking her.On August 24，1999，Julia and Patrick Bergan were legally separated pending a divorce that will be final in a few weeks.Mrs.Bergan alleged that，over a five-year period，Patrick Bergan abused her emotionally and verbally，but not physically.Mrs.Bergan's family and friends witnessed the alleged abuse.

After the separation，Mrs.Bergan moved thirty-five miles away to her sister and brother-inlaw's home.Over a six-month period，Mrs.Bergan and her sister saw Patrick Bergan's vehicle parked across the street from their residence almost daily.On several occasions，neighbors saw a man who fit Mr.Bergan's description in the driver's seat watching Mrs.Bergan's house with binoculars.

Mrs.Bergan has also received several faxes sent from Mr.Bergan's place of employment.These faxes were unsigned.One fax stated:


I am watching you.I know your every move and am one step behind you all the way.I will never leave you alone.If I can't have you，no one can.Do you think anyone would notice if you disappeared?Neither the judge，nor your family can protect you.I'll be seeing you.Forever，P.


After she received this fax，Mrs.Bergan called the police，who then arrested Patrick Bergan for stalking.


Discussion


The Colorado harassment by stalking statute provides that

［a］person commits stalking if...such person knowingly:(I)Makes a credible threat to another person and，in connection with such threat，repeatedly follows，approaches，contacts，or places under surveillance that person...;or(II)Makes a credible threat to another person and，in connection with such threat，repeatedly makes any form of communication with that person...regardless of whether a conversation ensues....

Colo.Rev.Stat.§18—9—111(4)(b)(Supp.1999).Therefore，Patrick Bergan can be convicted of harassment by stalking if he(a)made an explicit credible threat against Julia Bergan with(b)the intent to harass，annoy，or alarm her.As requested，the memorandum will focus solely on credible threat.

“‘Credible threat'means a threat or physical action that would cause a reasonable person to be in fear for the person's life or safety or the safety of his or her immediate family.”Id.§4(c)(II);see generally People v.Baer，973 P.2d 1225，1228—1230，1234(Colo.1999)(analyzing the credible threat portion of the statute and holding that the element is constitutional and not void for vagueness).In addition，the Colorado Supreme Court has defined“threat”as“a statement of purpose or intent to cause injury or harm to the person，property or rights of another.”People v.Hines
 ，780 P.2d 556，559(Colo.1989).

Colorado requires that stalkers make an explicit threat against their victims.Jennifer L.Bradfield，Anti-stalking Laws:Do They Adequately Protect Stalking Victims?21 Harv.Women's L.J.229，249(1998).Thus，“［a］stalker can engage in conduct that he knows will terrify his victim and which he intends to be a threat，such as repeatedly watching and following her，but without an explicit threat，his conduct remains lawful.”Id.

People v.Czemerynski，786 P.2d 1100(Colo.1990)，contains an example of a statement that constitutes an explicit credible threat under the Colorado harassment statute.In Czemerynski，the defendant made sexually explicit phone calls and said to a girl，“［I］f you don't help me，I'm around the corner and I know where you live and I am going to get you.”Id
 .at 1103.The defendant did not always request sex，but most conversations contained vague threats to“get”the victim.The court found that such communications met the harassment statute's credible threat requirement because the calls were“intended to harass or threaten bodily injury.”Id.
 at 1110.Thus，in Czemerynski，the threat was a stated intent to actually harm and not merely to frighten the victim.Id.;see Pallas v.State，636 S.2d 1358(Fla.Dist.App.3d 1994)(holding that the defendant's statements to“get them”satisfied Florida's statute).

Courts in some jurisdictions have ruled that the circumstances behind the alleged threat must be considered to determine its alleged credibility.E.g.People v.Flack，60 Cal.Rptr.2d 624(App.Dist.1st 1997).In Flack，the court examined the entire factual context，including surrounding events and the alleged effect the threats had on the listener.Id.
 at 626.Because the alleged threats caused the recipient to change her phone number，the Falck court considered the threat more credible.Most courts，however，do not require ability or actual intent to carry out the alleged threats.E.g.Smith v.State，532 S.2d 50，52(Fla.Dist.App.2d 1988)(ruling that the defendant's claim that his threatening letters were a hoax was irrelevant).

Based on the definitions，the Czemerynski case，and cases from other jurisdictions，the faxes do constitute a credible threat.Statements such as“I know your every move and am one step behind you all the way，”“Do you think anyone would notice if you disappeared?”and“If I can't have you，no one can，”are explicit credible threats.Further，when the underlying circumstances of the bad marriage and the prior history of verbal abuse are combined with this language，the threat becomes even more credible.Thus，given the harshness of the language and the abuse Mrs.Bergan suffered during the marriage，she was reasonable to fear for her physical safety from Patrick Bergan.


Conclusion


The facts and law show that Mr.Bergan did make a credible threat against Julia Bergan.The language of the faxes Mr.Bergan allegedly sent her contained statements which are explicit threats to Mrs.Bergan.Because courts have considered factors outside of the threats，the Bergans'failed marriage and Mr.Bergan's long history of verbal abuse toward Mrs.Bergan also make the threat more credible.Accordingly，it is likely that Mr.Bergan will be convicted of harassment by stalking.

Sample 5


MEMORANDUM[4]



TO:Chief Prosecuting Attorney

FROM:Anne Onimus

DATE:August 21，2007

RE:Charging Joseph Haney with Commission of Armed Robbery


Question Presented


Did Joseph Haney effectively simulate a deadly weapon and create a life—threatening environment，sufficient to satisfy the Arizona armed robbery statute，by thrusting his hand into a pocket and telling the store clerk that it was a“holdup”and to“［l］ie still if you want to live，”when the victim was unsure whether Haney had such a weapon，when Haney used both hands to grab money from the cash register，and when the only objects found in Haney's possession were the stolen cash and a package of mints?


Brief Answer


No.Mere words and threats to use a deadly weapon are insufficient to support such a charge，because under Arizona law，the victim must reasonably perceive that the robber is armed with a deadly weapon，even if the robber is merely simulating the presence of the weapon.The ambiguity of Haney's actions and the fact that Haney's victim did not perceive that he was armed do not satisfy the requirements of the Arizona armed robbery statute.


Statement of Facts


This office is considering whether to prosecute Joseph Haney for armed robbery.Haney was arrested on August 12，2007，for robbing Albert's Quik-Stop，a convenience store in Tempe.According to the store clerk，Richard Lopez，Haney entered the store at approximately 10:30 p.m.No other customers were in the store.Haney，who was visibly nervous，approached Lopez，thrust his right hand into the pocket of his windbreaker，and shouted，“Can't you tell this is a holdup?Give me the money in the register，man!Don't make me hurt you!”

Lopez stated he was unsure whether Haney had a weapon in the pocket.He described Haney as being large and muscular，and he said that Haney's physical size persuaded him to cooperate by opening the register.When Lopez did so，Haney jumped over the counter and knocked Lopez to the ground，saying，“Lie still if you want to live.”Haney grabbed money from the register with both his hands and placed the bills in the pockets of his jeans and windbreaker.Haney then leaped back over the counter and fled from the store.A patrol car had just pulled up to the Quik-Stop's gas pumps，and the officer driving it observed Haney running from the store.The officer pursued and captured Haney and，upon a search of the suspect's pockets，discovered the stolen money and a cylindrical package of mints in the windbreaker pocket.He did not find any type of weapon.


Discussion


It is unlikely that Joseph Haney will be convicted of armed robbery because the State will not be able to establish that the victim of the robbery perceived Haney to be armed with a deadly weapon.

In order to successfully prosecute Joseph Haney for armed robbery，the State must prove that he was armed with or that he used or threatened to use a deadly or a simulated deadly weapon.Ariz.Rev.Stat.Ann.§13—1904(A)(West 1984).Because Haney did not have an actual weapon when he committed the robbery，the issue here is whether Haney's victim reasonably perceived Haney to be armed with a deadly weapon.

Mere words indicating the presence of a deadly weapon are not enough to satisfy the statute.In one case，the court found that a robber's verbal threats to use a deadly weapon were not enough to support the perception that she was armed.State v.Rodriguez
 ，791 P.2d 633，638(Ariz.1990).In the Rodriguez
 robbery，the defendant kept her right hand out of sight and threatened to“shoot the smile off”the victim's face if he did not cooperate with her.Id
 .at 634.In concluding that the robber did not simulate a deadly weapon，the Rodriguez
 court found it significant that her hand was not visible and that she did not make any physical movement to indicate that she had a deadly weapon.

Any object may suffice as a simulated deadly weapon，provided that the victim reasonably perceives it to be an actual weapon.State v.Felix，737 P.2d 393，394(Ariz.App.1986).The defendant in Felix
 pressed a nasal inhaler against his victim's back，declaring that he had a gun.Based on what he felt，the victim perceived that a gun was pressed against his back.Id
 .On these facts，the court had no difficulty in finding that the defendant had simulated a deadly weapon.Id.


In another decision focusing on the victim's perception，the court upheld the armed robbery conviction of a man who used his hand under his clothing to simulate a gun during a robbery.State v.Ellison
 ，819 P.2d 1010，1013(Ariz.App.1991).The court found it significant that the defendant simulated a weapon with his hand，observing that“［t］he victim's perception is the same whether the weapon appears to be or is in fact real.”Id.at 1012.In the court's view，the defendant's act posed the same potential for harm to or reaction from the victim and any bystanders.Id
 .at 1013.Because the victims in Ellison
 could reasonably have believed that the shape they saw under the defendant's clothing was a gun，rather than his hand，the defendant created the life—threatening environment which the armed robbery statute seeks to punish.The court distinguished this case from Rodriguez
 by noting that in Rodriguez
 ，“the victim never saw anything resembling a weapon;the defendant only implied that she had a gun when she threatened to'shoot the smile off'the victim's face.”Id.at 1012(citing Rodriguez
 ，791 P.2d at 633).

While these distinctions are small，they are supported by the policy behind the armed robbery statute.In passing the armed robbery statute，the Arizona legislature meant to punish more severely those who used deadly or simulated deadly weapons in the course of a robbery and who thus created“［t］he potential for increased danger to，or sudden and violent reaction by，the victim or bystanders.”Rodriguez
 ，791 P.2d at 637.Indeed，the Rodriguez
 court observed that if the penalty were the same for those who possessed a weapon and those who were unarmed，there would be no deterrent to the use of weapons.Id
 .Taken together，these cases suggest that，in ambiguous circumstances，it is important to determine whether the victim could have reasonably believed that the robber had a deadly weapon.

In the present case，the question is whether the store clerk could reasonably have perceived that Haney was armed.Haney's words were not enough.Like the robber in the Rodriguez
 case，Haney verbally threatened his victim with harm，shouting，“Don't make me hurt you!”and instructing him to“［l］ie still if you want to live.”Unlike that robber，however，Haney accompanied his words with action，thrusting his hand into his pocket.

Although the arresting officer found a cylindrical package of mints in Haney's pocket，nothing in Lopez's account suggests that Haney used the package to simulate a weapon in the way the defendant in Felix used the nasal inhaler to approximate the barrel of a gun.And although the Ellison
 case established that a person's hands could be perceived to be a deadly weapon，this analysis does not fit the facts of the Haney case.Haney simply thrust his hand into his pocket.Had he simultaneously claimed that he had a gun，or had he used more definitive gestures to suggest a gun，such as poking his finger into the fabric of his windbreaker pocket or simulating the barrel of a gun with the package of mints，there might be a basis for prosecution.


Conclusion


Nothing in the victim's statement，however，indicates such a perception.For one thing，Lopez admitted not knowing whether Haney had a weapon.Lopez said he opened the cash register because he felt physically intimidated by Haney's size，not because he feared Haney was armed.Haney's words，while threatening，did not expressly suggest that he had a deadly weapon.Moreover，Lopez stated that he watched Haney use both hands to scoop the cash into his pockets，including the windbreaker pocket.Had Haney been holding a weapon，it is unlikely he would have let it go;the hand holding the weapon would have remained in his pocket and he would not have put cash there.These facts show that Lopez never perceived the presence of a weapon，and therefore，Haney did not create the life-threatening environment which is necessary to support a prosecution under the armed robbery statute.

Exercises:


1.Suppose you were Marie Lin，a lawyer assistant，and Randall Byars，who was in the trouble with Stephen Graham，was your client，please write an office memo to your senior lawyer，David Black.


Randall Byars recently signed a contract to purchase a house in the community to which he has been relocated.He has since discovered that at certain times of the year atmospheric conditions are such that the fumes from a nearby chemical plant become trapped at ground level.The fumes smell noxious and cause watery，burning eyes.Although this problem was not apparent when Byars was shown the house，the seller，Stephen Graham，was aware of the problem.This was the primary reason Graham sold the house，but he never mentioned the problem to Byars.Byars is your client and wants to know whether he can get out of this contract.The highest court in your state has decided these two cases.


Stewart v.Avery(1984)


The appellee，Jessica Avery，sued to rescind a contract for the purchase of a house.The appellee contends that the appellant deceived her by not disclosing that the house contained high levels of radon—odorless and colorless radioactive particles that can cause cancer.Normally，the rule of caveat emptor
 applies to the purchase of real estate，requiring the buyer to thoroughly inspect the property before agreement to purchase it.Here，however，such an inspection would not have revealed the high levels of radon.Such a defect is a critical factor in the transaction，affecting the value of the property and its potential resale value.Thus，rescission is appropriate to relieve the appllee from the burden of this agreement，obtained through the appellant's silence on a matter he surely knew was material to the transaction.The decision of the trial court to rescind the contract is，therefore，affirmed.


Waters v.Morton(1991)


The appellee was granted rescission of a contract for the purchase of a house.The appellee did not discover until after the purchase that the septic tank and drain lines were inadequate.This deficiency resulted in the overflow of raw sewage into the front yard after every heavy rain.This condition was apparent only then.

Passive concealment of defective realty constitutes an exception to the rule of caveat emptor.
 This exception places a duty on the seller to disclose facts not apparent to the buyer that would probably affect his decision to buy.

Here，even the most diligent of examinations would not have disclosed this defect，because the problem was apparent only after a heavy rain.The appellant knew of the deficiencies in the sewage system，yet he allowed the appellee to purchase the property without disclosing these facts.Such conduct constitutes fraud and warrants rescission of the contract.Affirmed.


2.Suppose you are David Hesler，a law clerk with ABC Law Firm in Minnesota.Ben Lee，a 60-year-old Chinese visitor to America，came to your office to seek legal advice.Ben visited MN Amusement Park on Dec.16，2008.He was asked to sign a release form at the entrance which released the MN Amusement Park from liability for any injuries sustained by the participant.Ben does not know much English;he looked around and found nobody available to help.Then he signed the form without reading it and entered the park eagerly.Unfortunately，Ben got injured on a Park ride.He came in to ask whether he can sue the MN Amusement Park for its negligence.Please use these facts and the information below to write a 600-to 800-word office memo to a senior lawyer in your firm.


You did some research and found some relevant cases:

1.Garrison v.Combined Fitness Ctr.
 ，559 N.E.2d 187，190(MN.App.Ct.1990)

The courts upheld exculpatory clauses in release forms if they are clearly written in language that can be easily understood.

2.Owen v.Vic Tanny's Enterprises
 ，199 N.E.2d 280，(MN.App.Ct.1964)

The courts held that the exculpatory language in a release form must clearly express the intention of the parties to insulate the defendant from liability for injuries sustained by the plaintiff.

3.Rudolph v.Sante Fe Park Enter.
 ，Inc.
 ，461 N.E.2d 622，624(MN.App.Ct.1984)

The court held that a person cannot avoid a contract simply by saying that he did not read it before he signed it.




[1]
 Many of these tips were originally created by Writing Resource Center，University of Iowa College of Law.


[2]
 http://lovgoel.googlepages.com/OfficeMemoWritingSample.pdf


[3]
 http://vantech.vsb.bc.ca/ss/pm/law12/online/online/skills/Legal%20Memo.pdf


[4]
 http://ualr.edu/cmbarger/SAMPLE_MEMO.HTML


Chapter 4　Writing Briefs

Section 1　Basics of Writing Briefs


导读


学习写作律师辩论书(Briefs)乃英美法学院学生的第一要务。律师辩论书又分两种，一种是给初审法院的，一种是给上诉法院的。律师辩论书在格式上要求比较严格并一般都有字数限制，其基本内容一般包括:

标题(Caption)

问题的提出(Questions Presented)

事实陈述(Statement of Facts)

辩论(Argument)

结论(Conclusion)

很显然，律师辩论书的重点是辩论部分，你一定要把争论的焦点问题罗列清楚，从正反两个方面进行辩论。律师辩论书和法律分析报告最大的不同就是前者是主观的，后者是客观的。写法律分析报告时你还不一定知道会得出什么结论，但写律师辩论书时你一定知道自己的结论，那就是要求法院作出有利于你的当事人的判决。

1.A Guideline to Brief Writing


(1)Audience



Justice Dickenson


Get the judge's attention.

Step into the judge's shoes.

Effective brief writing is selective brief writing.

Select issues.

Select facts.

Select language of argument

Eliminate wasted words.

Use structure and titles to highlight.

Express efficiently.


Judge Baker


Action Verbs

Short Sentences

Call litigants by name.

Avoid lengthy quotations.

Acknowledge adverse authority.


Judge McKinney


Precise language

“Bad citations will kill you.”

Attach cases“on all fours.”

Don't attack the other lawyer.


Judge Hamilton


In the first paragraph，the first sentence，if possible，say why you should win.

Include an introductory“road map.”

Use handles and themes.

Get to the point.Avoid needless prose.


(2)Principle


1)The reader should understand the gist of the case 60—90 seconds.

2)Every part of the brief，every section，paragraph，and sentences should advocate.

3)Argue only the strongest issues.

4)Use strong，simple，active sentences.Good legal writing is good writing.

5)Avoid boiler plate.Integrate legal propositions and authority.

6)Liberally use strong argument headings.

7)Organize tightly.Do not repeat.

8)Each paragraph should begin with a topic sentence that advocates your position.

9)Do not restate your opponent's argument.

10)Be absolutely accurate in your citations to facts and law.

11)Argue reasons，not just precedent.Tell the court why the world will be“a”better place if your client wins.

12)Do not criticize opposing parties，opposing counsel，or a lower tribunal.

13)Avoid footnotes.

14)Write a brief that is as long as it must be，and no longer.


(3)Mechanics


1)Sentences

Write simple，short sentences.

Write sentences you could speak easily.

Generally，use subject-verb-object order.

Keep the subject near the verb，and keep the verb near the object.

Move clauses to the end.

Don't begin sentences with“However.”Use“but.”

Eliminate clutter.

2)Verbs

Recognize passive voice and eliminate it.

Use active，picturesque verbs rather than forms of“be.”

Eliminate unnecessary prepositional phrases，especially those with“of.”Eliminate“of”whenever you can.

Uncover buried verbs，usually those using“-tion，”“-ment，”“-ence，”and“-ance.”

Verb+ing is better than that+verb.

3)Word choice

Prefer shorter words.

Prefer a word or a phrase.

Do not use“pursuant to.”

Do not use“such”as a pronoun or adjective.

Do not use“Mr.”，“Mrs.”Or“Ms.”

Cut filler phrases and formulaic junk.

Eschew jargon and acronyms.

Use the parties'names，not technical designations like“defendant”or“appellee”.

4)Layout

Do not use capitalization or underlining in headings.

Liberally use headings and subheadings.

Use bullets.

Use ragged right margins.

5)Other

“Clearly”and“obviously”signal weakness.

Avoid long quotations.Paraphrase wherever you can say it better than the quotation.Give quotation a context.

Put citations at the end of sentences，even if you mention the case name in the sentence.

In narrative，use relative time rather than dates.

2.Elements of a Brief

The lawyer as advocate is the counterpart of the lawyer as counselor.To the client，the lawyer is a counselor;to the outside world，the lawyer is an advocate.As an advocate，the lawyer exercises persuasion in a variety of ways to achieve results favorable to the client.Many times a lawyer will help a client avoid a lawsuit by convincing a potential adversary that the client's position is solid.At other times，a lawyer may convince a government agency to adapt a more favorable attitude toward the client's position.While effective advocacy can help keep a dispute out of court，it can also increase the likelihood of success if litigation is necessary.

The brief is the formal document a lawyer uses both to convince a court that the client's position is found and to persuade a court to adopt that position.Briefs are similar to office memos in many respects，and many of the principles that apply to briefs.Both must honestly state the law，the facts of the case，and the reasons for their conclusions clearly and concisely.The advice in a memo，of course，is worthless if it cannot be defended in litigation.

Briefs differ from memos，however，in two important respects.The first difference is the tone of the document:briefs argue;memos discuss.The writer of a memo is developing a legal strategy with other attorneys;the writer of a brief is submitting a legal argument to opposing counsel and a judge or panel of judges，all of whom will scrutinize it.Open and honest assessment of the client's position，required for memos，is absolutely wrong for briefs.The brief writer must make the client's position seem as strong as possible，emphasizing favorable arguments and minimizing the force of opposing argument.It is not enough that the client's position appear logical or even desirable;it must seem compelling.

The second difference is the thinking process used in drafting the documents.The brief writer knows the basic conclusions in advance and searches for argument and materials supporting those conclusions and showing that his client's position is stronger and should prevail.The memorandum writer，by contrast，is concerned with objectively determining whose position is most sound and usually will not come to a conclusion until relatively late in the process of research and analysis.

There are two kinds of briefs.A brief to a trial court(sometimes called a memorandum of law or memorandum of points and authorities)is the document presented to a trial court in support of，or in opposition to，various motions，or to convince the court to decide the merits in a particular way.A brief to an appellate court is the document presented to a reviewing court challenging or defending a trial court's decision in a case.

Appellate and trial court briefs differ in several ways.Appellate briefs focus more on broad policy because appellate courts are more concerned with establishing and applying rules that will work in many situations.Trial court briefs tend to focus more on the facts of an individual case because trial courts are closer to the parties and more concerned with deciding cases according to established precedent than with establishing new law.Appellate briefs are usually accompanied by an edited transcript of the record from the lower court.

Following is a generally accepted format for both the brief to an appellate court and the brief to a trial court:

[image: img]


The name of each section(except the Title Page and Caption)should be underlined or capitalized and placed immediately above that section.

When drafting a brief you should be aware of three things.First，trial and appellate courts usually have specific rules concerning the format and content of briefs.These rules ensure some uniformity and make it easier to compare arguments made in opposing briefs.Specific court rules control when they vary from the general rules given here.Second，the importance of many of the elements of an appellate brief may seem obscure at first，and many of the court rules will concern minor items such as length，page，size，and citation form.Although some of these elements and rules may seem tedious and overly technical，you should take them seriously.Many courts reject incorrectly presented briefs.Third，briefs are rarely drafted in the order these elements appear.You will usually write the Argument，Summary of Argument，Statement of Facts，and Questions Presented before you write the other elements.

The following is a description of each element of a brief.The discussion focuses primarily on appellate briefs because they have more elements than trial court briefs.The Discussion also explains when an element in a trial court brief differs from its counterpart in an appellate court brief.Examine Appendixes(Brief Samples)in conjunction with this chapter.


(1)Title Page or Caption


The Title Page of an appellate brief identifies the court，the docket number，the name of the case，the side represented，and the names and addresses of counsel.The Title Page of briefs filed in the highest state appellate court or the Supreme Court of the United States also identifies the term of the court and the court from which the appeal is taken.The Title Page distinguishes the brief from many others received by the court and ensures that the brief will be placed in the proper file.Appendixes show a standard Title Page for appellate briefs，though there can be minor stylistic variations.

The first page of the brief to a trial court has a Caption，which looks like this:


UNITED STATE DISTRICT COURT



FOR THE DISTRICT OF SUPERIOR
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MEMORANDUM OF LAW



IN SUPPORT OF DEFENDANT'S MOTION TO DISMISS


The Caption substitutes for the Title Page;it identifies the court，the name of the case，the docket number，the motion or other matter under consideration，the judge，and the side represented.


(2)Index


The Index is a table of contents for the appellate brief and is sometimes labeled as such.It lists each element of the brief and the page on which that element begins.In addition，the point headings used in the Argument should be stated in full in the order they appear，with page numbers corresponding to their locations.The point headings，described in detail later，are specialized thesis sentences that introduce parts of your argument.This outline of the point headings gives the reader a concise and easily understandable summary of your argument.The briefs in Appendixes show a basic format for the Index.


(3)Authorities Cited


This section，also called Table of Authorities or Citations，lists all of the legal and other materials used to support the Argument in an appellate brief and shows every page on which those materials are cited.This list of authorities permits a judge or opposing counsel to determine quickly where you examined specific cases，statutes，or other materials.It also provides a quick reference for complete citations to any materials used in the brief.

The Authorities Cited section is usually divided into several basic categories，including cases，constitutional provisions，statues，and miscellaneous materials.Each of other categories can be subdivided.Subdividing is for the reader's benefit.It will often be helpful to have a separate section for cases decided by the court to which the brief is addressed.For example，you might list cases under the headings“Michigan Cases”and“Other Cases”，or you might list them under“United States Supreme Court Decisions”，“Sixth Circuit Court of Appeals Decisions”，and“Other Federal Decisions”.You might also create categories to emphasize specific statutes，administrative rules，secondary authorities，or the legislative history of a particular act.Avoid cluttering up the brief，however，with numerous subcategories that have only a few citations.

Cases，secondary authorities，and materials should be listed in alphabetical order in each category.Statutory sections，constitutional provisions，and other materials that cannot be listed alphabetically should be listed in numerical order.The brief in Appendixes show how to list Authorities Cited.


(4)Opinions Below


This section of an appellate brief indicates where the decisions of the lower courts or government agencies that have decided this case can be located，in case the reviewing court wants to read them.Provide a citation for them.Provide a citation for these previous decisions if they have been reported;if they have not yet been reported，say so and their location in the record.For example:


The opinion of the Court of Appeals for the District Circuit is unreported and is reprinted at pages 1a-2a of the appendixes to the petition for certiorari(Pet.App.).The opinion invalidated a rulemaking order of the Federal Communications Commission.The Commission's rulemaking order is reported at 7F.C.C.R.8072(1992)and is reprinted at Pet.App.3a-36a.



(5)Jurisdiction


This section of an appellate brief，also called a Jurisdictional Statement or Statement of Jurisdiction，provides a short statement of the jurisdictional basis for the appeal.Because jurisdiction itself is often an issue in trial courts and is also asserted in the complaint，this section is unnecessary for briefs to trial court.Some state appellate courts require a Jurisdictional Statement only in limited circumstances.The Jurisdiction section should briefly inform the court of the factual circumstances，court rules，or statutory provisions on which appellate jurisdiction is based.Thus:


The judgment of the Unites States Court of Appeals for the Seventh Circuit affirming the decision of the United States District Court was entered on September 7，1990.The petition for a writ of certiorari was filed on November 27，1990，and this Court is invoked under 28 U.S.C.§1254(1).



(6)Constitutional Provisions，Statutes，Regulations，and Rules Involved


This section tells the court what codified provisions are relevant to the determination of the case and where in your brief the judge can scrutinize the exact language of these provisions.The name of this section varies according to the materials included.When you have one or two provisions that are relatively short，you should state the exact language in full.When you have many provisions or the provisions are lengthy，you should provide the name and citation in this section and indicate that the provisions are stated in full in one or more appendixes at the end of your brief.

Thus:


Section 29 of the Mobile Home Commission Act，Mich.Comp.Laws Ann.



§125.2329(West Supp.1993)，provides as follows:



A utility company notifies the department ten days before shutoff of service for nonpayment，including sewer，water，gas，or electric service，when the service is being supplied to the licensed owner or operator of a mobile home park or seasonal mobile home park for the use and benefits the park's tenants.Or:



The texts of the following statutes relevant to the determination of the pres-
 ent case are set forth in the Appendixes:Section 3(C)(2)(6)and 10(b)of the Federal Insecticide，Fungicide，and Rodenticide Act，7 U.S.C.§§136a(c)(2)(6)，136h(b)(Supp，Ⅲ1991);Tucker Act，28 U.S.C.§1491(1988＆Supp.IV 1992)



(7)Standard of Review


This section contains a concise statement of the appropriate standard of review to be exercised by the appellate court，with citation to authority supporting the applicability of that standard.The location of the standard of review within the brief may be specified by court rules.The appellate court's standard of review will vary，depending on the legal issues involved and the procedural posture of the determination being appealed.The various standards of review are generally not contained in the court rules，but are developed in case law.A typical standard of review section reads as follows:


The issue before this Court is whether the trial court erred in dismissing the complaint for lack of personal jurisdiction.The court's review of the grant of a motion to dismiss is de novo.Larkin v.Smith Realty Co.



If a dispute exists over the applicable standard，your discussion will be more detailed.You will have to demonstrate why your position on the appropriate standard is correct and why your opponent's is wrong.


(8)Questions Presented


This section states the legal issues involved in a brief and tells the court the matters you intend to address.The Questions Presented in a brief is similar to those in a memorandum.Both must include the legal rule and a summary of significant facts，and both must be precise and understandable.

Unlike the Questions Presented in an office memorandum，though，the questions in a brief should be slanted toward your client's position and should reflect your interpretation of the law.If you are using that interpretation to emphasize certain facts in your argument，your questions should contain these facts.In addition，the questions should be stated so that they prompt an affirmative answer.Your brief should project a positive tone;it should argue for a particular conclusion rather than simply against the contrary conclusion.If you are appealing an unfavorable trial court decision，for example，your questions might begin:“Whether the trial court erred….”Your opponent，appealing the same decision，might begin:“Whether the trial court properly held….”Both questions suggest an affirmative answer.

There are two styles of presenting the questions in a brief，and these styles differ principally in their argumentative tone and completeness.The better style，which you should use，is to state the question so completely and so persuasively that it answers itself:


Whether the trial court deprived the defendant of his right to due process of law under the Fourteenth Amendment by admitting into evidence a confession that was extracted from the defendant after twenty-two consecutive hours of in-
 terrogation by rotating teams of defectives.


This way of presenting the question combined the relevant legal rule and the significantfacts so that the only reasonable answer seems to be“yes.”This style is very effective，although you should not risk your credibility by overstating or distorting your position.The other style states questions in their barest form:


Whether admission into evidence of the defendant's confession violated his right to due process under the Fourteenth Amendment.


This question does not provide significant facts，nor does it make the answer obvious，although it does frame the issue in a way that would be acceptable to both sides.

Many briefs to a trial court are so short or straightforward that the Questions Presented section is unnecessary.The section is necessary，however，in long or complex trial court briefs，which often contain multiple issues.


(9)Statement of Facts


The Statement of Facts in a brief，also known as Statement of the Case or simply Statement，is a descriptive account of the facts from your client's point of view.Although this statement cannot omit any damaging facts，you should write it to promote the court's understanding of and sympathy for your client's situation.Many lawyers and judges believe that the Statement of Facts，is the most important section of any brief.


(10)Summary of Argument


This section is a concise statement of your major conclusions and most important reasons supporting them.It conveys to a judge the essence of your argument and is particularly useful when a judge has not had time to read the entire brief before oral argument.For this reason，make sure that your summary is specific to the case under review and not merely a list of general legal principles.The Summary of Argument should be self—contained;the reader should not have to look elsewhere to understand the argument.Like the Conclusion in an office memorandum，the Summary of Argument should contain no citations to cases，or regulations unless the authority is well known or absolutely essential to the reader's understanding.Each major conclusion should be in a single paragraph.The briefs in Appendixes show examples of the Summary of Argument.


(11)Argument


The Argument is the foundation on which the rest of the brief is constructed.Like the Discussion in an office memorandum，it is the heart of the document.Although the Statement of facts and Summary of Argument are important，and sometimes decisive，your client generally wins or loses on the quality and substance of what you say in the Argument.An effective Argument in a brief is developed using the basic concepts of legal writing.The Argument should be clear and compelling;it should reflect a sound understanding and thoughtful analysis of the relevant law.Although the Argument is similar to the Discussion，it is different from the Discussion in two important ways.

First，this section of the brief should be an argument rather than an objective discussion of the law.You should state，in forceful and affirmative language，your strongest argument and issues first and present your client's position on each issue or sub-issue before you refute position of your opponent.These and other principles of advocacy presented in the Argument section will help you present your case more convincingly.

Second，the Argument should contain point headings.Point headings are conspicuous thesis statement that prefaces each logical segment of your Argument.Because they are capitalized，underlined，or formatted in a prominent way，point headings make it easier for the reader to understand the structure and content of your Argument.Point headings are always included in appellate briefs，but their use in trial court briefs is optional.


(12)Conclusion


This section describes what you want the court to do.It precisely states what relief you are requesting from the court—particularly if the relief you seek is more complicated than affirming or reversing the lower court's judgment.The request for relief is usually one sentence in length.In trial briefs with complex arguments，you may include brief summary of the argument supporting your conclusion.Immediately following，you should include the address，phone number，and signature of at least one of the attorneys who presented the brief.You should also include the date.The Conclusion section in an appellate brief should look like this:


For all the foregoing reasons，the judgment of the Ingham County Circuit Court should be reversed and the case remanded for a new trial.



Respectfully submitted，
 Attorney Appellants Smith，Dunmore＆Coffin 420 Brookshire Commons Greensboro，N.C.27402(010)423—0706



March 1，2012


The Conclusion section in a trial court brief is presented in the same form but requests different relief from the court.For example:


For the foregoing reasons，plaintiffs respectfully request that the defendant's motion for summary judgment be denied.



Respectfully submitted，



Charles McGrady



Attorney Appellants



Smith，Dunmore＆Coffin



420 Brookshire Commons



Greensboro，N.C.27402



(010)423—0706



March 1，2012



(13)Appendixes


This section contains the quoted statutes from the section of your brief called Constitutional Provisions，Statutes，Regulations，and Rules Involved.There can be a separate Appendix for each major category of statutes in the brief.There should also be an Appendix for any diagrams or charts you include.If you use more than one Appendix，give each a short descriptive title.Each of the sample briefs in Appendixes contains its own Appendix showing the relevant Statutes.

3.The Argument

Advocacy is the craft of persuasion.It is the means by which an attorney persuades a court to adopt her client's position as its own.An effective advocate will show a court that deciding for one side would be logical and desirable，and that deciding for the other side would not.Courts in an adversary system depend on advocates to illuminate the strengths and weaknesses of competing positions.An advocate thus assists the court in deciding a case.Many times，the arguments，cases，and even the language of the winning brief will appear in the court's opinion.For better or worse，the skill and resources of counsel are often as important to a decision as the relevant law.

Coherence and credibility are essential to effective advocacy.The advocate's research must be complete，her analysis sound，and her conclusions sensible.Clear organization，thoughtful analysis，and a logical progression are essential.A writer who is not understandable is not effective.

Honest about the law and the facts is also essential to effective advocacy.A brief should rely on shading，emphasis，and overall strength of argument for its persuasive value，rather than on omission or distortion of the relevant law or misstatement of facts.The subtlety of this distinction in certain cases makes it no less important.

The Model Rules of Professional Conduct，which have been adopted in most jurisdictions，prohibit an attorney from knowingly making“a false statement of material fact or law to a tribunal.”They also prohibit an attorney from knowingly failing“to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel.”

The Model Rules of Professional Conduct and the Federal Rules of Civil Procedure also establish a minimum standard for the kind of argument an attorney can make.The Model Rules state that a lawyer may not“bring or defend a proceeding or assert or controvert an issue therein，unless there is a basis for doing so that is not frivolous，which includes a good faith argument for an extension，modification or reversal of existing law.”This ethical rule is reinforced by Rules 11 of the Federal Rules of Civil Procedure and parallel rules that exist in many states.Rule 11 is intended to ensure that briefs，motions，and other papers filed in count have a reasonable factual and legal basis.Under Rule 11，a lawyer implicitly certifies that a paper has a reasonable basis by filing or otherwise presenting it to a court.Rule 11(b)provides:


By presenting to the court(whether by signing，filing，submitting，or later advocating)a pleading，written motion，or other paper，an attorney or unrepresented party is certifying that to be the best of the person's knowledge，information，and belief，formed after an inquiry reasonable under the circumstances，—



(1)it is not being presented for any improper purpose，such as to harass or to cause unnecessary delay or needless increase in the cost of litigation;



(2)the claims，defenses，and other legal contentions therein are warranted by existing law or by a no frivolous argument for the extension，modification，or reversal of existing law or the establishment of the new law;



(3)the allegations and other factual contentions have evidentiary support or，if specifically so identified，are likely to have evidentiary support after a reasonable opportunity for further investigation or discovery;and



(4)the denials of factual contentions are warranted on the evidence or，if specifically so identified，are reasonably based on a lack of information or belief.


Rule 11 allows a court to impose sanctions against lawyers who violate the rule.Formal sanctions include reasonable expenses incurred by the opposing party because of the filing of the paper and reasonable attorney fees.Informal sanctions include embarrassment as well as loss of your professional by clients and potential clients.

The importance of honesty to your professional future cannot be overstated.Federal Judge Lynn N.Hughes puts it plainly:


Honesty
 in fact and law determines not only the outcome of the cases but also your future as a lawyer.If you appear before me well prepared and if you present your case with integrity and class，I will forget you by dinner.But if you misrepresent your facts or law or if you try cute evasions，I will remember you after you have turned gray.Do not sell off your integrity for any client.No matter how smart you may be，if I cannot approach your presentation with trust，you are but half heard at best.

The Following principles will help you present the Argument forcefully，persuasively，and honestly.


(1)Present your strongest issues，sub-issues，and argument first.


When your client's case involves several independent issues，present the strongest issue first，followed by the next strongest issue，and the next，and conclude with the weakest.Similarly，when several arguments support your client's position on an issue or sub-issue，present them in descending order of strength.The“strongest”issues，sub-issues，or arguments are those most likely to persuade a judge to rule in favor of your client.

If you apply this principle，your brief will be more persuasive for several reasons.First，to capture the court's full attention，you must demonstrate that your client's legal position is impressive.The beginning of the Argument sets the tone for what follows.Because the strongest issues or arguments are necessarily the most compelling ones，beginning with them enhances your credibility.Second，the less persuasive issues and argument are more compelling when you use them to buttress stronger issues and arguments than when you present them strictly on their own merits.Conversely，stronger issues and arguments seem less compelling when you present them after weaker issues and arguments.Third，crowded dockets—even at the appellate level—often mean that a brief will not necessarily be read in its entirety by all the judges or clerks.If you present the strongest issues and arguments first，they are much more likely to be read.

A corollary to this guideline is this:Omit weak argument and issues.In prewriting and drafting briefs，think of as many argument and issues as possible.Some of these arguments will be weak because there is scant authority to support them or because the rule in question has never been applied to the facts before the court.Sometimes，of course，you will have to include such argument in your brief because you have nothing stronger.When you do have stronger arguments，however，you should omit the weak ones because weak argument undermines your credibility and divert attention from more persuasive arguments.

If you have arguments of nearly strength，consider which arguments will have the strongest appeal to the court to which you are submitting your brief.If you are writing to an appellate court，look for examples in which the court has treated a similar issue or a case with similar policy considerations.If you are writing to a trial court，consider the court's function.It is bound by decisions of the appellate courts within its jurisdiction.As previously noted，a trial court is more likely to base a decision on settled law than on unsettled law.Thus，in most cases it would be the better strategy to base your first argument on settled law within the jurisdiction.

Consider the following situation:

On November 5，Palula Jennings was elected to her first term as Justice of the Peace for Monroe County，a position that enabled her to perform civil weddings and hear small claims cases.Immediately after her election，she reversed her previous support for a highly controversial court reform proposal-one that was an issue in many of election races，including hers.After she took office on January 2，a group of citizens circulated petitions for her recall.The petitions，filed with the appropriate county official on March 15，included a statement that the basis for the recall was her“opposition to the court reorganization plan.”Section 5 of the State Elections Act provides:

The petition or petitions，which shall clearly state the reason or reasons for the recall，shall not be filed against an officer until the officer has actually performed the duties of that office to which he or she has been elected for a period of six months during the current term of that officer.

After filling a suit to prevent Jennings's recall，her attorney filed a motion for summary judgment.Relying on section 5，he prepared two outlines of a brief in support of that motion:


ANSWER A:The petitions are invalid under the Elections Act because they do not meet the section 5 requirement of a clear statement of the reasons for recall.The statement on the petitions that Jennings opposes the court reorganization plan does not clearly inform voters whether it is her position，her change of position，or both，that motivates the recall.



The petitions are also invalid because，contrary to section 5，they were submitted before Jennings had been in office for six months，because the petitions were submitted on March 15，less than two-and-one-half months after Jennings took office on January 2，the six-month requirement was not fulfilled.



ANSWER B:The petitions are invalid under the Elections Act because，contrary to section 5，they were submitted before Jennings had been in office for six months.Because the petitions were submitted on March 15，less than two-and-a-half months after Jennings took office on January 2，the six-month requirement was not fulfilled.



The petitions are also invalid because they do not meet the section 5 requirement of a clear statement of the reasons for recall.The statement on the petitions that Jennings opposes the court reorganization plan does not clearly inform voters whether it is her position，her change of position，or both，that motivates the recall.


Answer B is better because the six-month argument is stronger than the clear-statement argument.The six-month argument addresses an unmistakable error;section 5 is explicit and leaves little doubt about what is required.The clear statement argument addresses a more debatable issue.In the absence of any relevant case law，“opposition to the court reorganization plan”may or may not be reasonably understood as a clear statement.Beginning with that argument，as Answer A does，is a less forceful way of presenting the case.


(2)When issues are equal in strength，present the most significant issues first.


The most significant issues are not necessarily the strongest ones.The most significant issues are those that，if resolve favorably，would help you client most.In a criminal case involving two equally strong issues，for example，you should first discuss the issue that would exonerate the defendant，and then discuss the issue that would merely win the defendant a new trial.

This principle is subordinate to the first principle because a strong but less significant argument is more persuasive than a weak but more significant argument.Likelihood of success should be your main consideration.Assume，for example，that a convicted pickpocket could raise two issues on appeal.He could argue with strong precedent that the judge erred in permitting him to be convicted solely on the basis of hearsay，and he could argue with tenuous support that the statute under which he was convicted was unconstitutionally vague.The hearsay issue should be presented first，even though it is less significant than the constitutional question，simply because it is more likely to succeed.If，however，the vagueness issue were at least as strong as the hearsay issue，it should be presented first.Winning on the vagueness issue would result in his release rather than just a new trial.

Presenting the most significant issues first is important for the same basis reasons as presenting the strongest issues first.If you present a serious issue first，the court is more likely to take the entire brief seriously than if you begin the brief with an issue concerning a technical violation of an obscure law.In addition，less significant issues seem more compelling when you use them to buttress important issues than when you use them to introduce an argument.

Consider again the Jennings example:

The petition drive against Paula Jennings garnered 7850 signatures.In the last election，32000 people in Monroe County voted for a candidate for governor.The State Elections Act further provides:


Sec.2
 Every elective officer in the state expect a judicial officer is subject to recall by the voters of the electoral district in which the officer is elected.


Sec.6
 The petitions shall be signed by a number of qualified and registered voters equal to not less than 25% of the number of votes cast for candidates for the office of governor at the last preceding general election in the electoral district of the officer sought to be recalled.The person or organization sponsoring such recall shall have ten days to file additional signatures after any determination that petitions submitted contain an insufficient number of qualified and registered voters.

Jennings's attorney has prepared two outlines of a brief to the trial court concerning these sections:


ANSWER A:The petitions are invalid because they challenge an officer specifically exempted from recall by the Elections Act.Section 2 expressly expects“a judicial officer”from the Act，a term that necessarily includes a justice of the peace performing such judicial activities as deciding small claims cases.



Even if there were no such exemption，the petitions would still be invalid because，contrary to section 6，they do not contain signatures equal to 25% of the votes for governor in Jennings's electoral district in the last election.Because the petitions have only 7，850 signatures and 32，000 people in the district voted for a candidate for governor in the last election，
 they are 150 signatures short of the section 6 requirement.



ANSWER B:The petitions are invalid because，contrary to section 6 of the Election Act，they do not contain signatures equal to 25% of the votes for governor in Jennings's district in the last election.Because the petitions have only 7，850 signatures and 32，000 people in the district voted for a candidate for governor in the district in the last election，they are 150 signatures short of the section 6 requirement.



Even if there are enough signatures，the petitions would still be invalid because they challenge an office specifically exempted from recall by the Elections Act.Section 2 expressly expects“a judicial officer”from the Act，a term that necessarily includes a justice of the peace performing such judicial activities as deciding small claims cases.


Answer A is better because it places the issue of the substantive validity of the petitions before the issue of sufficient signature，even though both issues are very strong.A favorable decision on the exempt-officer issue would foreclose the recall effort altogether，but the sufficient signature issue may only delay the recall because section 6 allows ten days for the filling of additional signatures.Answer A emphasizes the more significant issue，and gives the less significant issue more strength by discussing it after，and therefore in light of，the more significant issue.Answer B，by contrast，emphasizes the less significant issue and obscures the more significant issue.

Answer A also shows a more logical progression of thought than does Answer B.Answer A states，in effect，that the Elections Act does not apply，and even if it does apply，the requirements of the Act were not met.Each issue is independent of the other.Answer B，on the other hand，illogically states that the requirements of the Elections Act were not met，and even if they were，the Act does not apply.Answer B assumes that Elections Act applies to this situation when discussing the first issue but not when discussing the second.Answer A is better because it arranges the issues both logically and in order of significance.


(3)Present your client's position on each issue or sub-issue before answering counterarguments.


This principle is a slight modification of the rule requiring you to state the reasons for a conclusion before responding to reasons against it.In a memo your conclusion may support your client or it may support your opponent.But in a brief，your Conclusion must not only convince the court to decide for your client，it must also convince the court to decide against your opponent.Your client's position should define the order and tone of argument on any given issue or sub-issue.You can make that position much clearer by stating and justifying it before answering counterarguments.If you attack your opponent's argument before advancing your own，you face two potential problems.One，you risk not stating your position intelligibly，or worse yet，not having your main argument read at all.Two，you sound defensive and imply that your opponent's point of view is more interesting or important to the court.

If there are several argument opposing your client's position on an issue or sub-issue，present the strongest ones immediately after you have explained your client's position.Your opponent's counterarguments are likely to be the most interesting to the court，and you gain credibility by promptly confronting them.


Example
 :Lan LeVasseur was convicted of second degree murder on the basis of a voiceprint identification，because the victim had been operating a tape recorder just before the crime occurred.LeVasseur has appealed on the ground that voiceprint identification is inherently unreliable.Although courts in his state have not decided this issue，courts in two neighboring states with identical rules of evidence have decided the following cases:


State v.Decker(1963)


Alan Decker was convicted of Arson on the basis of a voiceprint identification from the recording of a wiretapped telephone conversation.The sole issue on appeal is the propriety of the trial judge's ruling that permitted the voiceprint to be admitted unless its scientific basis and reliability are generally recognized by competent authorities.Voiceprint analysis，however，is not so recognized;there is little literature on the subject and great disagreement among experts as to its accuracy.For that reason，we reverse and remand for a new trial.


State v.Manning(1973)


Margerita Manning was convicted of second-degree murder in connection with the bombing of an office building that led to the death of a secretary employed there.Some twelve minutes before the explosion，local police received a phone call warning that the building should be evacuated.That call was taped and was used in a subsequent voiceprint identification that formed the evidentiary basis for Manning's conviction.

The record before this court indicates that voiceprint analysis is a widely accepted and scientifically accurate method of identification that has the support of many experts.Because its scientific basis and reliability are generally recognized，the trial judge committed no error in admitting the voiceprint identification into evidence.

The prosecutor's brief on appeal might be organized in either of the following ways:


ANSWER A:The voiceprint analysis was properly admitted into evidence.In this state，scientific tests are admissible when their reliability and scientific basis are generally recognized by competent authorities.People v.Greene.
 Although this state's courts have not addressed the admissibility of voiceprints under this rule，other state's courts have.In State v.Decker，the court held that a voiceprints analysis was improperly admitted because of the lack of scientific literature and disagreement among experts as to its accuracy was at an early stage of development.In the 1973 case of State v.Manning
 ，however，the court held that a voiceprint was properly admitted into evidence，because by that time the reliability and scientific basis for
 voiceprint analysis were widely recognized by experts.Manning reflects significant developments in the field over ten years and underscores the correctness of the trial judge's ruling in this case.



ANSWER B:The voiceprint analysis was properly admitted into evidence.In this state，scientific tests are admissible when their reliability and scientific basis are generally recognized by competent authorities.People v.Greene
 .Although this state's courts have not addressed the admissibility of voiceprints under this rule，other state's courts have.In1973 case，State v.Manning
 ，the court held that the reliability and scientific basis for voiceprint analysis are recognized by experts and，hence，that voiceprint can be admitted into evidence.Manning reflects significant developments in this field and underscores the correctness of the trial judge's ruling in this case.Although a 1963 case，State v.Decker
 ，held to the contrary，it was decided before voiceprint analysis had become a widely accepted and scientifically reliable identification technique.


Answer B is preferable because it describes the favorable case before it responds to the unfavorable case，rather than other way around.Answer B states that voiceprint analysis is widely accepted and was thus proper in this case，and then distinguishes Decker as out of date.This response to Decker is consistent with the prior analysis of Manning，and is persuasive in that context.Answer A is less clear because the older case is distinguished before the affirmative argument is even stated.Even when Manning is discussed，the analysis is not as sharply focused as it is in Answer B.In addition，Answer A is defensive，and gives greater weight to the counterargument.


(4)Use forceful and affirmative language.


Word choice is as important as structure in an argument.Words can make an argument seem confident or defensive，bold or halting，credible or dubious.They can also make a position seem conservative or radical.Words cannot substitute for a good argument，but they can greatly enhance it.The lawyer whose arguments are stated with authority and confidence is the most convincing to a court.The following guidelines are illustrative.


A.Present argument from your client's point of view.
 The tone of your argument should be positive rather than negative or defensive.Thus，you should frame both your arguments and your rebuttal of counterarguments in terms of why your client should win rather than why the opponent should lose.By presenting arguments from your client's point of view，you show control over the issues and write a more persuasive brief.


Example
 :The plaintiffs brought an action under the federal Noise Control Act 1972，alleging section 1337 of the Judicial Code as the sole basis of jurisdiction.The defendant has filed a motion to dismiss on the ground that the plaintiffs did not allege an amount in controversy of $50，000 or more.The plaintiffs'argument to the federal district court might be stated in either of the following ways:


ANSWER A:The defendant incorrectly contends that the plaintiffs'failure to allege $50，
 000 as an amount in controversy deprives the court of jurisdiction.Section 1337 of the Judicial Code provides original jurisdiction to the federal courts of“any civil action or proceeding arising under any Act of Congress regulating commerce，”but it does not require an allegation of amount in controversy.Because the federal Noise Control Act，under which the plaintiffs brought this action，is a congressional regulation of commerce，the defendant's contention is untrue.Section 1332 requires an allegation of an amount in controversy for federal jurisdiction，but the plaintiffs do not rely on section 1332.



ANSWER B:This Court has jurisdiction to hear this case.Section 1337 of the Judicial Code provides original jurisdiction to the federal courts of“any civil action or proceeding arising under any Act of Congress regulating commerce，”but it is does not require an allegation of an amount in controversy.The plaintiffs have alleged jurisdiction under the federal Noise Control Act，a congressional regulation of commerce.The defendant's claim that an amount in controversy was not alleged is thus irrelevant.Because the plaintiffs do not rely on section 1332，which requires an allegation of amount in controversy for federal jurisdiction，this Court has jurisdiction.


Both answers cover the same ground，but they convey different messages.Answer B says the plaintiffs have jurisdiction;Answer A says the defendant's claim is unsure，but it never clearly says the federal district court has jurisdiction.Answer B is better because it is more positive and lucid.Answer B turns the defendant's denial of jurisdiction into an affirmative argument that the court has jurisdiction.It demonstrates control over the direction and the tone of the argument.Answer A，which is dominated by the defendant's viewpoint，does not.


B.Present the law from your client's point of view.
 Balanced descriptions of the law belong in office memos but not in legal briefs.The law should be characterized to favor，and be consistent with，the client's position.The legal rules and principles，of course，determine what arguments can be made.But they should also be an integral part of the law to the facts.The description of the law would otherwise disrupt the flow and direction of the Argument.


Example
 :Consider this illustration:

Mary Elston brought an action against Juan Guerrero，the driver of a car that struck her van from the rear，causing Elston aserious back injury.At trial，Guerrero's attorney attempted to introduce evidence to show that Elston's van had seat belts and that most，if not all，of Elston's injuries could have been avoided had she been wearing a seat belt.The trial judge refused to admit that evidence.The state's appellate courts have not addressed this question.The case was tried under the state's comparative negligence rule，and Guerrero's attorney was attempting to mitigate damages.The jury returned a verdict for Elston and awarded $225，000 in damages.On appeal，Guerrero's attorney might characterize the relevant law from other states in two ways:


ANSWER A
 :When seat belts are available to the plaintiffs in an auto negligence action and
 the plaintiff's failure to use them caused or contributed to their injuries，the defendant in some states is entitled to have damage award reduced accordingly.E.g.，Bentaler v.Braun
 .This rule is based on the reasonable view that the use of seat belts reduces serious injuries and fatalities from automobile accidents and that those riding in cars should know of this additional safety factor.Braun
 .Cases to the contrary are based on the questionable premises that the duty to fasten seat belts arises only if the plaintiff anticipates the accident，that not all vehicles have seat belts，and that not all people use them.E.g.
 ，Kopischke v.First Continental Corp.
 When seat belts are available，though，it is manifestly unfair to penalize a defendant for the plaintiff's failure to exercise a simple precaution that is surely in the plaintiff's best interest.



ANSWER B:The courts of other states are divided on whether a defendant in an auto negligence action is entitled to have the damage award reduced when seat belts available to the plaintiffs and the plaintiff's failure to use them caused or contributed to her injuries.Most courts，however，deny mitigation.A minority of the courts have held that the use of seat belts reduces serious injuries from auto accidents，and that those riding in cars should know of this additional safety factor.E.g.
 ，Bentzler v.Braun.
 The majority of cases are premised on the view that that the duty to fasten seat belts arises only if the plaintiffs anticipates the accident，that not all vehicles have seat belts，and that not all people use them.E.g.
 ，Kopischke v.First Continental Corp.
 The issue is which party should bear the cost of the plaintiff's failure to use seat belts.Braun probably represents the better reasoned view because the use of seat belts reduces injuries.


Answer A is better because it is confident，forceful and presents the law that is most favorable to Guerrero.Answer B，by contrast，is passive and balanced in tone.The writer does not sound convinced and thus is not convincing.Answer A show the courts how to decide in Guerrero's favor;it states the position favoring mitigation，presents that position as if it were clearly better，and encourage the courts to select Braun as preferable policy.Unlike Answer B，it deemphasizes the division of the courts and the minority position of the Braun case by merely implying these facts.Answer A，in short，describes the law in a way that advances the Argument.


C.Make your client's position seems objective.
 Because courts generally do not like to innovate，your client's position should appear to reflect the existing law even when a decision in your client's favor would break new legal ground，you must make it seem that a favorable decision is required by law，justice，and common sense.Whenever possible，avoid wordy references to your client's position，suggestions that your client's position is merely an interpretation of the law，and explicit indications that it diverges from the law.Conversely，you should characterize the opposition's case as distant from the existing law or as were interpretation.You should，however，avoid a sarcastic or insulting tone.

Consider the following:

A complaint filed with the State Bar Association charged Leon Gibbon，an attorney，with depositing in his personal checking account the funds of several estates for which he was doing probate work and converting $147，000 of these funds to his personal use.A hearing panel of the State Bar Association agreed with the complaint after an evidentiary hearing and voted to suspend Gibbon from the practice of law for five years.Gibbon appealed to the Stated Bar Grievance Board，which affirmed the panel's findings and increased the suspension to lifetime disbarment.Gibbon appealed the Board's disbarment decision to the state's highest appellate court.The State Bar Association's attorney might characterize its position on appeal in either of these ways.


ANSWER A:The State Bar Association interprets the State Bar Grievance Rules to provide the Grievance Broad with discretionary authority to increase a five—year suspension to disbarment The State Bar Association agrees with the Grievance Broad's conclusion，after reviewing the detailed records，that“the uncontradicted evidence of serious violations of the State Rules of Professional Conduct warrants disbarment.”The Board's failure to make a detailed statement of the reasons for disbarment is therefore irrelevant，notwithstanding the obvious importance of this matter to Gibbon.



ANSWER B:The State Bar Grievance Broad has discretionary authority to increase a fiveyear suspension to disbarment.After reviewing the detailed record，the Board concluded that“the uncontradicted evidence of serious violations of the state Rules of Professional Conduct warrants disbarment.”In light of that conclusion，a more detailed statement of reasons would serve no useful purpose.


Answer A emphasizes the State Bar Association's position，but Answer B emphasizes the correctness of the Grievance Broad's decision.Answer B is better because it sounds more objective than Answer A.Answer A is also verbose and less forceful because it begins with“The State Bar Association interprets...”Finally，it suggests more weakness in the State Bar Association's position than necessary(“Board's failure，”“obvious importance of this matter to gibbon，”and“interprets the…Rules”).The difference between the two answers is one of emphasis;the skillful use of emphasis makes a more persuasive argument.


(5)Fully argue your client's position.


Because the brief is a statement of reasons for adopting a certain position，these reasons should be stated as completely as possible.The principle requiring an explicit statement of all the analytical steps needed to reach a conclusion takes on a new dimension in advocacy.Here are two guidelines:


A.Make effective use of the facts.
 As Statement of Facts for a Brief shows in more detail，the fact is the essential of legal reasoning，but the facts may also be used to gain empathy for the client.By marshaling and emphasizing the appropriate facts，you can often overcome a weak legal position and make a court see the desired outcome as compelling.Similarly，you can minimize the strength of your opponent's position by deemphasizing damaging facts-explaining them，summarizing them，or describing them blandly.Always use the facts to your client's advantage—in briefs to both trial and appellate courts.

Edgar Brown was convinced of first degree murder.Defense counsel has two drafts of the brief on appeal:


ANSWER A:The trial judge erred by not charging the jury with the lesser included offense of voluntary manslaughter.A defendant is entitled to a jury charge for manslaughter whenever there are enough facts to convince a reasonable person that the homicide was committed under the influence of an irresistible passion caused by an insult or provocation sufficient to excite a reasonable person.People v.Valentine.
 The defendant in that case was convinced of first degree murder for killing a man who repeatedly insulted the defendant during a quarrel by calling him a window peeper and a liar，among other thing.The court held that these facts would justify a verdict of voluntary manslaughter and that the trial court erred by giving jury instructions that precluded convinction for that crime.



Brown's case is similar to Valentine
 because the record shows that Brown committed the homicide after being taunted about a sensitive personal matter.Brown described the decedent as“my best friend from army days，”even though the decedent had broken Brown's nose in a fight the previous year.Brown was depressed and unemployed and the killing occurred during a weekly poker game after the decedent called him a“welfare bum”and a“loser.”Any reasonable person in Brown's position would have been similar provoked.



ANSWER B:The trial judge erred by not charging the jury with the lesser included offense of voluntary manslaughter.A defendant is entitled to a jury charge for manslaughter whenever there are enough facts to convince a reasonable person that the homicide was committed under the influence of an irresistible passion caused by an insult or provocation sufficient to excite a reasonable person.People v.Valentine.The defendant in that case was convinced of first degree murder for killing a man who repeatedly insulted the defendant during a quarrel by calling him a window peeper and a liar，among other thing.The court held that these facts would justify a verdict of voluntary manslaughter and that the trial court erred by giving jury instructions that precluded convinced for that crime.



Brown's case is similar to Valentine because the record shows that Brown committed the homicide after being taunted about a sensitive personal matter.Brown was extremely depressed after his layoff from an auto plant，where he had worked for seventeen years.He had been unable to find other work because of the local high unemployment rate.Both he and his wife testified that he had trouble concentrating after he was laid off，that he frequently forgot things，and that their marriage was strained.The homicide was committed during a weekly poker game with friends.Like the decedent in Valentine who repeatedly insulted the defendant，the decedent in this case，Brown's“best friend from army days，”begin to taunt Brown about being a“los-
 er，”a“welfare bum，”and a“social parasite.”Although Brown and the decedent had engaged in a brief fistfight a year earlier，several persons，including the decedent's wife，testified they had long since made up.After the decedent ignored repeated warnings to quit，Brown suddenly lunged at him with a paring knife used to make sandwiches.Brown later could remember nothing of the homicide expect experiencing blind rage.A reasonable person on Brown's Position would have been similarly provoked.


Answer B is better because its invalid detail forces the court to see the issue from Brown's viewpoint.The additional facts not only pace the incident within the manslaughter rule but they also paint a sympathetic portrait of a harassed man pushed to the breaking point.The facts are set out in chronological order，showing Brown's growing frustration and unhappiness.Answer A's analysis of the facts，by contrast，is poorly organized，omits important facts，and does not describe precisely what happened.Answer A mentions the fist fight in a damaging way，while Answer B carefully excuses and blends this point into the argument.Answer A is unpersuasive because it does not provide insight or foster empathy for Brown's situation.To be an effective advocate，you must learn to recognize the most valuable facts and weave them strategically into your legal argument.


B.Make the effective use of legal policies.
 In writing briefs，relationship between rules and policies is important.Policies define the reason for the legal rules in question.The result you advocate must be significant from a policy standpoint;technical of the law，therefore，are usually not enough.Policy arguments are also important when the legal rules or the facts do not provide you with a strong position，particularly at the appellate level.As discussed in Chapter 5 and 6(Briefs to a Trial Court and Briefs to an Appellate Court)，policy argument are generally more important in appellate briefs than in briefs to trial courts.


Example
 :Section 8 of the Township Rural Zoning Act requires a public referendum on the“adopting of a zoning ordinance”when 8% of the registered voters in the township sign petitions requesting a referendum.Seymour Township adopted its zoning ordinance in 1962.Several weeks ago，the Township Broad rezoned an eighty-acre tract from agriculture to residential.Township residents gathered sufficient signatures to request a referendum，but a trial court ruled that section 8 applied to the initial decision to zone，not to subsequent zoning amendments.The citizens'brief to the court of appeals could be summarized in the following ways:


ANSWER A:Section 8 of the Township Rural Zoning Act requires the requested referendum.Section 8 applies to the“adoption of a zoning ordinance，”a term that includes not only the initial decision to the zone but also subsequent amendments.Because such amendments obviously become part of the ordinance，they should be treated in the same manner.



ANSWER B:Section 8 of the Township Rural Zoning Act requires the requested referendum.Section 8 applies to the“adoption of a zoning ordinance，”a term that includes not only the initial decision to the zone but also subsequent amendments.Because such amendments
 obviously become part of the ordinance，they should be treated in the same manner.



This conclusion is important to the underlying purpose of section 8—ensuring that the ordinance is acceptable to majority of those living in the township.Because zoning amendments might make the ordinance unacceptable to those citizens，the referendum requirement should apply equally to zoning amendments and the original ordinance.Zoning amendments，moreover，significantly affect the quality of life of township residents by prescribing the existence，location，and density of new developments.The public ought to be able to vote on these important decisions.Finally，because the right to vote is a fundamental one，any perceived ambiguities about the scope of legislative grant ought to be resolved in favor of that fundamental right.


Answer B's completeness makes it far more compelling than Answer A.Answer A is merely an argument about the meaning of the language in the section 8，an argument that sounds uninspired and lame because it does not make effective use of the underlying policies.Answer B reaches the same conclusion，but it relies far more in the underlying policy of majority approval for zoning decisions than in the meaning of the words.It states that the legislative intent requires that section 8 be applied to zoning amendments，regardless of the ambiguous language of the law.

4.Point Headings

Point headings are statements of the legal conclusions the advocate is asking the court to adopt.They correspond to the issues，sub-issues，and other salient points in the brief，and are usually capitalized or underlined to stand out from the rest of the text.Point headings serve two important purposes;one relates to organization and the other to advocacy.

Point headings serve a useful organizational purpose because they help a court understand the direction and content of the brief.They are located within the body of the Argument and are also listed in the Index.In the Argument，point headings serve as conspicuous thesis statements for the different sections of the brief.In the Index，they provide the court with a complete and concise summary of the Argument.A judge interested in reading only about a particular point can scan the Index and then turn to the appropriate page.In addition to assisting the court，point headings assist the advocate in drafting the brief，because they magnify organizational flaws and provide a useful way of checking on the content of the argument under each heading.

Point headings are also an important part of advocacy because they are basic statements of the advocate's contentions and，as such，they make the Argument more understandable to the court.Because judges are required to decide a variety of complicated matters，they are more likely to be persuaded by briefs that are easily understood.In addition，the special placement of point headings in the Index，coupled with their special treatment in the Argument，impresses the structure of your argument more sharply in the reader's mind.

The logic of the argument in the brief unfolds in the point headings.You should arrange point headings in outline form from the most general to the most specific.State your primary arguments in outline capitalized point headings know as major headings，and preface major headings with Roman numerals.State the significant points supporting each primary contention in minor headings.Preface minor headings with capital letters.(Some advocates underline minor headings to distinguish them from subheadings).Finally，state the significant points supporting a minor heading in subheadings.Preface subheadings with Arabic numerals.Only rarely will you need to provide headings for the arguments supporting a subheading.

The basic rules of outlining apply to point headings.Never use minor headings or subheadings under a heading unless you use two or more of them.If you have only one minor heading or subheading under a broader heading，consolidate it with the broader heading.

Thus:


I.FIRST MAJOR HEADING.



A.First minor heading.




B.Second minor heading.




1.First subheading.



2.Second subheading.



3.Third subheading



II.SECOND MAJOR HEADING.


The basic principles for formulating and placing point headings are as follows:


(1)State your legal conclusions and the basic reasons for these conclusions.


Point headings should be an integral part of the Argument section.They should be confident，forceful sentences cast in terms most favorable to your client.Because they are thesis statements for parts of your Argument，each point heading should on this issue，and the basic reasons for that position.When lesser headings are used under a larger heading，however，the larger heading need contain only your position concerning the application of a particular legal rule because the lesser headings will provide the reasons for that position.A major heading，for example，may draw a general legal conclusion whose underlying rationale is provided by several minor headings.Each minor heading，then，will contain a legal rule，a conclusion concerning its application to your case，and your basic reasons for that conclusion.Case or statutory citations should not be used as a shorthand reference to the applicable legal principle because the reader is usually not afforded any direction by a bare citation.

Consider the following situation:

The Williams Acts is a federal statute that specifies disclosure requirements and imposes restrictions concerning tender offers.A tender offer is the term used to describe an offer by an individual or group of individuals to purchase a certain percentage of the outstanding stock of a corporation.The State of Huron has enacted a similar statute regulating tender offers that has more stringent requirements than the Williams Act.You represent a client seeking to make a tender offer who would like to avoid the requirements of the Huron statute.Your research indicates that state statutes sometimes can be declared unconstitutional if a federal statute governs the same subject.The supremacy clause makes the federal Constitution or statutes“the supreme law of the land.”This“preemption doctrine”may be invoked when the congressional purpose in enacting the federal law is frustrated by the operation of the state statute.You might frame a major point heading on this issue in any of these ways:


ANSWER A:The Preemption Doctrine requires that a state law not fustrate the purpose of Congress.



ANSWER B:This case is governed by Hines V.Davidowitz，Perz V.Campbell，Kewanee Oil Co，V.Bicron Corp.，and their progeny.



ANSWER C:The Huron Statute is preempted under the supremacy clause because it conflicts with the objectives of the Williams Act，thereby frustrating the purposes of Congeress.


Answer C is best because it is an assertive and positive statement of your client's position.It states a legal conclusion and provides a reason for that conclusion，thus introducing the court to the argument that follows.It also incorporates the basic legal rule.

Answer A is merely a statement of a legal principle without any explanation of how that principle applies to the present case.The heading draws no conclusions and provides no reasons supporting the client's position.Although a conclusion might be implied from the argument that follows，the writer of Answer A has wasted an opportunity to advance the client's position.

Answer B is worse because it does not even describe the basic legal principle involved.If the reader is not familiar with the cases cited，the point heading is useless.Even if the reader is familiar with the cases，the point heading provides no more than the applicable legal rule.To this extent，Answer B is simply another way of stating Answer A.


(2)Structure point headings so that they are both specific and readable.


Point headings must relate legal rules to specific factual situations.The more specifically these rules and facts are stated，the more persuasive the point headings will be.There is a limit，however，to how much information you can compress into a single sentence without making a heading incomprehensible.Framing a point heading is essentially a balancing act.When deciding how general or specific you should be，remember that point headings must both adequately summarize your argument and be readable.


Example
 :The state Environmental Protection Act provides in part that any person may bring a law suit for injunctive relief against any other person whose actions are“likely to pollute，impair，or destroy the air，water，or other natural resources，or the public trust therein.”A sportsmen's club brought a law suit under that Act to prevent oil drilling in a state forest.After a bench trial，the court granted judgment for the defendants.Counsel for the plaintiff might use one of these point headings on appeal:


Answer A:The plaintiff presented uncontradicted evidence of likely pollution，impairment，or destruction of the air，water，or other natural resources，or the public trust therein because the plaintiff showed that oil development activities at the proposed sites，including seismic survey work，exploratory drilling，new roads，and other activities would substantially diminish elk，bear，and bobcat populations in the forest.



Answer B:The plaintiff presented uncontradicted evidence of likely pollution，impairment，or destruction of natural resources by showing that oil drilling activities would have a substantial and prolonged impact on elk，bear，and bobcat populations in the forest.



Answer C:The plaintiff presented uncontradicted evidence that oil drilling activities would adversely affect the forest.


Answer B is best because it states and applies the statutory rule，summarizes the relevant facts，draws a conclusion，and is readable.It is a persuasive introduction to the argument that will support and develop the conclusion stated in the point heading.Answer A is almost useless as a persuasive or organizational tool because it is too detailed.It gives a more complete statement of the applicable law and the relevant facts，but it is difficult to read and understand.The additional details contribute nothing significant.Answer C represents the other extreme;it is easy to read but too vague to be of much use.It does not state the statutory rule concerning the likelihood of pollution，impairment，or destruction of the environment，nor does it state how the forest is likely to be adversely affected.Answer B reconciles the two extremes.


(3)Place headings at logical points in your brief.


Point headings must reflect your organizational scheme.You should outline your brief before drafting it，and the headings you eventually formulate for the Argument should correspond to the specific points in you outlines.Generally，you should add another level of headings for the major points under each issue or sub-issue.In addition to point headings that make the Argument more specific，you may need point headings to divide your issues or sub-issue into categories.For example，when you have two or more of a category of issues，such several jurisdictional issues，you should include a separate point heading for each category.

Placement of headings is a matter of balance and good judgment.As a rule，point headings should provide logical breaks in your Argument.A well-written brief carries the reader smoothly from one point to another.Having too few point headings may make your brief more difficult to understand and lead to a long-winded，poorly organized Argument.Having too many point headings can cause your brief to lose momentum and persuasive force.They can interrupt an Argument inappropriately，make the organizational scheme confusingly complex，and draw excessive attention to relatively insignificant points.In some cases，although it may be logical to divide the arguments under a heading into subheadings，it may not be prudent.You can often strengthen several weak arguments by combining them rather than by presenting them individually.Each will lend support to the others and give the appearance of a stronger overall Argument.


Example
 :The State Radiation Control Act provides for the licensing of persons and medical establishments using X-rays and other sources of ionizing radiation.It also provides that a court“may grant temporary and permanent equitable relief”against persons who have violated the Act.Your client，Health Scan Associates，specialized in providing X-ray.A trial court has enjoined your client from providing X-rays until its equipment and technicians are licensed under act even though they meet nearly all of the safety and training requirements of the Act.The licensing process could take six months or more.The trial court has held that“a junction is automatically required when the Act is being violated.”Traditionally，injunction is issued only when the harm they will prevent outweighs the harm they will cause to the defendant.In addition，injunctions may be issued automatically，with no balancing of interests，when there are repeated or continuing violations of the statute.You are drafting a brief supporting your motion for a stay of the injunction pending appeal and plan to argue that the injunction was wrong under both theories.You are drafting a brief supporting your motion for a stay of the injunction pending appeal and plan to argue that injunction was wrong under both theories.Your point headings might be drafted in the following ways:


ANSWER A:



II The trial court erred in enjoinning Heath Scan from providing X-rays until it complies with the technical requirements of the Radition Control Act.



A.The Act requires the automatic issuance of an injunction only for significant and continuing violations，not for minor violations such as those committ ed by Health Scan.




B.The harm to Health Scan from its loss of income while awaiting proper licensing，its possible bankruptcy，and the dismissal of its thirty-four trained workers out weighs the state's interest in technical compliance with Act.




ANSWER B:



II The trial court erred in enjoinning Heath Scan from providing X-rays until it complies with the technical requirements of the Radition Control Act.



A.The injunction should not have been issued automatically because the appellant did not commit significant and continuing violations of the Act.




B.Even if the Act purported to make injunctive relief mandatory，it could not do so because such relief is always within the trial court.




C.The injunction should not have been issued because the Act makes such relief discretionary rather than mandatory.




D.The injunction should not have been issued because the harm to the appellant far outweighs the state's interest.




1.The injunction will greatly injure the appellant by causing a total loss of income for six or more months，possible bankruptcy，and unemployment of thirty-four workers.



2.The injunction will only slightly accelerate the time by which the appellant technically
 complies with the Act.



ANSWER C:



II The trial court erred in granting the inujnction because the injunction was not mandatory under the Radiation Control Act and because the balance of equities favors the appellant.


Answer A provides a straightforward yet complete outline of the client's position and is the best of the three answers.The organizational scheme is smooth and understandable.Each of the client's basic contentions is summarized in a single minor heading.

Answer B is too choppy to be effective.It has too many headings and thus obscures the basic thrust of the Argument.The second minor heading(B)should be incorporated with the first minor heading(A)because the two points are closely related and because they are more forceful when made together.Similarly，the third and forth minor headings(C and D)should be combined，as in Answer A.Moreover，subheading 1
 and 2
 after the fourth heading(D)add little to the single heading on that issue in Answer A.Finally，Answer B refers to Health Scan as“the appellant，”which makes it harder for the reader to understand which party is involved.It is often better to use the proper name，a descriptive label(e.g.，licensee)，or the trial court designation(e.g.，defendant).

Answer C represents the other extreme by omitting the minor headings.The organizational scheme of the Argument is not explained and its persuasive value is diminished accordingly.

5.Statement of Facts

The Statement of Fact in an office memorandum ralates the facts necessary to understand and resolve the legal issues presented.The Statement of Facts in a brief does that and more;it subtly persuades the court that fairness requires a decision in your client's favor.Many advocates believe that the Statement of Facts is the most significant part of a brief because it defines the setting in which the case will be decided.Whether it is or not，it does have substantial persuasive value.

Factual statement in office memos and briefs are similar in many respects and，therefore，many of the basis rules are the same.The Statement of Facts must be honest and accurate description of the events that give rise to litigation.All legally significant facts must be included and stated precisely，whether they are favorable to the client or not.Key background facts should be included，but distracting details should not.The facts must be stated logically and understandably.

Although similar to the Statements of Facts in an office memo，the Statement of Facts in a brief contains two additional kinds of information.First，it contains emotionally significant facts.These facts，which are omitted from an office memo unless they are legally significant，should be included in a brief because they can have a substantial effect on a court's decision—making process by appealing to its sympathies and sense of justice.The strongest cases are both emotionally appealing and soundly based on the relevant law.Cases that are weak on the law can often be strengthened by a factual situation that arouses sympathy.Second，the factual statement in a brief describes the procedural background of the case，including the major events that led to this point in the litigation，the decisions of any lower courts that heard the case，and brief explanations of their decisions.These procedural facts give both trial and appellate court a better understanding of the case and what relief the advocate requests.

Appellate briefs，unlike trial briefs，are accompanied by transcript of the record.The transcript includes the pleadings，affidavits，exhibits，and other documents submitted to the lower courts，and the decisions of those courts.The record also includes the transcribed oral proceedings before the courts，such as arguments on the motions or the testimony at trial.The transcript of the second thus provides the complete factual and procedural background of the proceedings in the lower courts.The Statement of Facts in a brief should show the pages in the record where the stated facts can be found.For example:“The police found the pistol under Anderson's pillow.(R.at 33
 .)”This citation shows the source of this fact to be on page 33
 of the record.Generally，a single fact or group of related facts should be followed immediately by a citation.When you are paraphrasing or summarizing facts spread throughout several ages in the record，such as pages 13
 ，14
 ，15
 ，and 16
 ，you can group them together and cite them as follows:(R.at 13
 —16
 )At other times，you will need to mention several separate pages:(R.at 11
 ，28
 ，30
 .)Once you have provided a citation to the record in your Statement of Facts，you no longer need to refer to the record when using those facts.


Example
 :The basic principles for persuasively stating the facts are best set forth in the context of a hypothetical problem.

You represent Iris Monge in a sex discrimination case.The trial court dismissed her complaint，and she is appealing that decision.The following excerpts are taken from the transcript of the record in Monge v.Shannon Development Co.
 :


Excerpt from Complaint of Iris Monge



(Page 6 of the record)



Ⅲ.



The plaintiff was employed by the defendant from August 1991 to January 30，1993，when she resigned her position.



Ⅳ.



During her employment the plaintiff advanced from a ClassⅣsecretary to a ClassⅡsecretary and consistently received excellent job evaluations.



Ⅴ.



From September 1992 to the time of her resignation，the plaintiff was subjected to severe，excessive，and inexcusable sexual harassment by her supervisor，Clarence Dudley.Specific instances of this sexual harassment include making obscene jokes to her male employees in the plaintiff's presence，making loud remarks about personal parts of her anatomy，suggesting to other employees that he had engaged in sexual relations with her，asking her to have sexual relations with him during lunch hour，placing his hands on her，and calling her“my little girl.”(Page 8 of the record)



Ⅷ.



The plaintiff is thirty years of age，divorced，and the sole provider for her two young children.The plaintiff has exhausted her saving，and the defendant has refused to reinstate her to her former position.



Ⅸ.



On January 15，1993，the plaintiff filed a sexual discrimination charge with the Equal Employment Opportunity Commission(EEOC).As of the date of this complaint，The EEOC has taken no action except to inform the plaintiff that it would be unable to process her charge until November 1993.



WHEREFORE，the plaintiff prays that this Court grant a preliminary injunction requiring the defendant to reinstate the plaintiff to her former position pending the EEOC investigation of her charge.



Excerpt from Affidavit of Earl Shannon



(Page 20 of the record)



I am Earl Shannon，and I am the sole owner and manager of Shannon Development Company.My company has branch offices in four states and employs more than 150 persons.Clarence Dudly was a supervisor in my design department for six years，and he had always performed satisfactorily.It was unaware of the situation between Monge and Dudly until February 20，1993，when Monge informed me of the true reasons for her resignation.At that point I questioned Dudly and promptly fired him when confirmed Monge'story.My purpose in firing Dudly was to make an example of him.I refuse to tolerate such immoral activity in my company.



(Page 21 of the record)



Since her discharge I have written a letter to Monge informing her of my deep regret over the incident and her treatment by Dudly.Also，when Monge approached me and informed me of her hardships，at two consecutive times，I offered to rehire her，but she would have had to start at a lower position than her previous one.I can not reinstate her to her previous position be-
 cause that position has been filled by a new employee，and it would be unfair to discharge that employee.



Excerpt from Deposition of Clarence Dudly



(Page 42 of the record)



Q:Do you admit that you committed the acts of harassment that the plaintiff enumerated in Paragraph 5 of her complaint?



A:I don't think it was harassment but I did them，yes.



Q:If it was not harassment，how would you classify such actions?



A:Mostly，I was just joking around and sometimes I was honestly showing my appreciation.For example，when I touched her and called her“my little girl，”it happened like this:She would do a good job for me on something.I would pat her on the shoulder to show my appreciation for her good work.And I did call her“my little girl”，but it was just another way of showing my appreciation.



Q:Did you always treat her like this?



A:No.



Q:Why did you treat her like this after September of 1992?



A:I guess I was just hurt and angry.



Q:Why?Could you explain further?



A:Well，when Monge came to work we really hit it off，if you know what I mean.We started dating and things got serious between us.We became very intimate and we even talked of marriage.I was going to divorce my wife，of course，when all this was going on.Then all of a sudden，in September，she told me she wanted to break off the relationship.I felt hurt and used.



Trial Court Order



(Page 50 of the record)



This action was heard on the defendant's motion to dismiss for want of subject—matter jurisdiction.The parities filed documents in support of and in opposition to the motion.



The court being fully advised，it is ORDERED that the motion be granted and that the plaintiff's complaint be and hereby is dismissed.



Excerpt from Trial Court Memorandum Opinion



(Page 52 of the record)



A litigant filling suit based on TitleⅦmust follow certain procedures.Specifically，the litigant must present a“right to use”letter to the court or satisfy the court that 180 days have expired since the filling of the charge with the Equal Employment Opportunity Commission.A federal district court lacks subject-matter jurisdiction unless one of these prerequisites is satisfied.The plaintiff has shown neither in this case.The waiting period was imposed by Congress and serves the beneficial function of resolving many claims of discrimination outside of court.
 This conciliation process must be protected.Therefore，this court refuses to allow a litigant to circumvent the statutory requirements.


The following federal court of appeals opinion is from this circuit:


Knowles v.Armond Tool＆Die Co.(1978)


The appellant，Sheila Knowles，worked as a press operator in the appellee's plant for more than five years.Since she began her employment in January 1972，she was continually paid one dollar less per hour than the male employees with the same seniority who were doing the same work.She complained several times to the management that she should be paid the same wage，and these complains eventually led to her discharge on April 18，1977.She filed a sex discrimination complaint pursuant to TitleⅦof the Civil Rights Act of 1964 with the equal Employment Opportunity Commission(EEOC)on April 30，1977.On May 30，she wrote the EEOC inquiring about the status of her complaint.The Commission informed her that because it was backlogged，it could not process her claim for at least six months.The company refused to reinstate her former position or give her any job at all，saying that she was a“liberal and troub—lemaker”and that“We don't want this kind of person working for us.”She is married and is the only source of support for her husband，who has been unemployed for two years.The appellant filed suit on June 9，1977，seeking an injunction reinstating her to her former position.The district court dismissed the case for lack of subject-matter jurisdiction.We reverse.

TitleⅦof the Civil Rights Act of 1964 forbids employers to discriminate against employees on the basis of sex.A TitleⅦplaintiff normally must satisfy the procedural provisions of the Act to be heard in federal court.the person must file a charge of the EEOC，or permit 180 days to elapse from the filling of the charge.Although the congressional purpose of encour—aging conciliation must be respected，it makes little sense to force a complainant to wait 180 days when the EEOC has indicated it will not attempt conciliation prior to the expiration of that period.This is especially true when，as here，it appears unlikely that the parties will voluntarily resolve their differences.In such situations，no congressional policy will be undermined by allowing the suit to proceed.In fact，valuable congressional purpose-elimination of invidious discrimination based on sex—will be preserved.In this case，the company refused to attempt negotiation or other resolution of the problem.A district court has implied jurisdiction of the plaintiff and preserved the status quo
 pending the EEOC investigation of the matter.Reversed.

The following principles should help you in the Statement of Facts for a brief.


(1)Describe the facts from your client's point of view.


The old adage that there are two sides to every story assumes a new meaning in advocacy.Show the court how your client saw the events unfold and describe them in a way that arouses sympathy for your client's position.This does not mean that you omit all facts except those that favor your client，but rather than you should help the court to see the situation from your client's point of view.You should，of course，never omit or distort legally significant facts，whether they help or hurt your position.

In the Monge case，your statement of Facts should emphasize the injustice of her situation and her innocence in the matter.This characterization will make it easier for the court to decide the case in her favor.You might start by highlighting her early promotion with the company and then describe how intolerable her working conditions became，placing the supervisor and the company in as poor a light as possible.After showing that Monge was forced to resign because of her supervisor's behavior，you should show that she is suffering extreme hardship as a result of the company's actions.You should state that she has unsuccessfully tried to find other work，has exhausted her savings，and has two small children to support.Your statement should also convey the idea that it would be insulting for her to accept a lesser position with the same company.This is the way Monge sees it，and this is how the court should see it.


(2)Vividly describe favorable emotional facts and neutralize your opponent's emotional facts.


Facts that are emotionally favorable to your client are valuable persuasive tools when used effectively.The more vividly you describe these facts，the more likely it is that a court will be sympathetic to your client.At the same time，however，you cannot ignore the other side is sure to raise them.In addition，by raising unfavorable facts in your statement，you can blunt their force.You can bleach hostile facts of their color by summarizing，explaining，paraphrasing，or otherwise minimizing them.

In Monge's case，you should describe all the facts relating to Monge's suffering and the conditions that prompted her resignation exactly as they occurred.Be as detailed and graphic as space will allow.Summarizing favorable facts will make your statement less persuasive.On the other hand，matter-of-factly summarizing the facts regarding Shannon's reasons for firing Dudley and Monge's relationship with Dudley will make your argument more persuasive.You should be honest and state the facts，for example，that Monge and Dudley had a social relationship，but you need not and should not provide the details.While you have an obligation to raise unfavorable emotional facts，you have no obligation to make your opponent's emotional appeals.


(3)Organize your statement to emphasize favorable facts and deemphasize unfavorable facts.


Emphasize，deemphasize，and shade legally and emotionally significant facts by artfully arranging them in the Statement of Facts.This principle differs from the previous ones in that it concerns location rather than description of specific facts，and it is particularly important when your case involves few emotionally favorable facts.

You should begin and end the Statement of Facts with favorable facts，burying unfavorable facts in the middle.The most helpful facts are often those that tend to show how wrong the other party's actions were，how right your client's actions were and the significant consequences of these actions to your client.Placing these facts at the beginning will immediately invoke the court's sympathy toward your client.Placing facts that explain，mitigate，or justify client's actions at the end of the statement is often，but not always，appreciated.This method of organization minimizes the force of unfavorable facts and ends the statement on a favorable note.Placing unfavorable facts in the middle makes them less likely to attract the reader's attention.Other ways to minimize unfavorable facts are to place them next to facts that favor or explain your client's position，or to hide them in a group of favorable facts.When possible，background facts should be placed where they will enhance the persuasiveness of your factual statement，but never where they would detract from its persuasiveness.

In your zeal to give facts the appropriate emphasis，be careful not to make your statement nonsensical or hard to follow.Your first priority is to tell a story the reader can understand.

In Monge's case，you should begin with facts that show the degree of sexual harassment to which she was subjected.By showing how severe and inexcusable the harassment was，you place her supervisor and her employer in as poor a light as possible.Only then should you say that Monge had been involved with her supervisor in a nonprofessional capacity.By placing the facts of the discrimination first，you minimize any importance the court might give the fact that she had had an affair with her supervisor.In the same way，you should emphasize that Monge had sought and been denied a reinstatement to her former position before you state that Shannon had investigatory treatment，fired Dudley，written Monge an apology，and twice offered her another position.All of these facts are legally relevant，according to the federal court of appeals'opinion in the Knowles case，because they tend to show that Monge and Shannon might have reconciled their differences.These facts also tend to put Shannon in a favorable light，and you should make sure that the court sees these facts only in the shadow of the company's refusal to reinstate Monge.

You should include the necessary background and facts about the Shannon Company after you have described Shannon's refusal to reinstate Monge.You can further minimize Shannon's honest-appearing intentions by showing that Monge is the sole supporter of two children，that she has been unable to find other work，and that she has exhausted her savings.This will end your statement on a note of sympathy for Monge and minimize Shannon's conciliatory actions by hiding them between two blocks of favorable facts.

By arranging the facts in this way you highlight the unfair treatment and helplessness of Monge and place the company and Dudley in an unfavorable light.A persuasive factual statement is especially important in Monge's case because of the questionable strength of her legal position on the conciliation issue.In Knowles's case，the lack of effort to resolve the matter was much greater than it has been here.

Now that you have seen the techniques for drafting a persuasive Statement of Facts，examine the following:


ANSWER A:The appellant，Iris Monge，accepted a position with the appellee，Shannon De-
 velopment Company，in August 1991.On January 30，1993，she was forced to resign because of sexual harassment by her supervisor，Clarence Dudley.(R.at 6.)Dudley made obscene jokes and crude comments about personal parts of Monge's anatomy to other male employees in Monge's presence.In addition，he often implied or suggested to others that he had engaged in sexual relations with Monge，frequently touched Monge，and called Monge“my little girl.”He also repeatedly asked her to have sexual relations with him during the lunch hour.This behavior，which was prompted by Monge's refusal to continue seeing her supervisor socially，led to her resignation.(R.at 6，42.)Monge's work had always been satisfactory;in one year she had advanced from a ClassⅣto a ClassⅡSecretary.(R.at 6.)



On January 15，1993，Monge filed complaint with the Equal Employment Opportunity Commission(EEOC)alleging a violation of TitleⅦof the Civil Rights Act of 164 due to her supervisor's sexual harassment of her at her job.On March 1993，Monge contacted the EEOC and was informed that her charge would not be processed until November 1993.(R.at 8.)Monge twice asked the appellee refused to reinstate her，although Earl Shannon，the company's sole owner，apologized for Dudley's actions.The appellee claimed that Monge's former position was filled and offered Monge a lower position at a lower rate of pay，which she refused.(R.at 8，20—21.)Shannon Development Company has offices in four states and employs more than 150 people.Dudley was fired after Shannon learned of his activities.(R.at 20.)



Monge，who is divorced and the sole provider for two children，is in dire financial straits.She has been unable to find work，has tried unsuccessfully to obtain credit，and has exhausted her meager savings.(R.at 8.)She filed suit in federal district court on March 15，1993，alleging a violation of TitleⅦand seeking a preliminary injunction ordering Shannon to reinstate her to her former position pending the EEOCdetermination of her charge.(R.at 8.)The court held that it lacked jurisdiction and dismissed the case.(R.at 50.)Monge appealed to this Court.



ANSWER B:The appellant，Iris Monge，accepted a position with the Shannon Development Company，in August 1991.Her supervisor was consistently satisfied with her work，and she advanced from a ClassⅣto a ClassⅡsecretary in very short period of time.Shannon Development Company has offices in four states and employs more than 150 people.Earl Shannon is the sole owner of the company.Monge filed a complaint on January 15，1993，with the Equal Opportunity Employment Commission(EEOC)，alleging sexual harassment on the part of her employer.She resigned from her job on January 30，1993，because she could no longer tolerate the situation.Her supervisor was subjecting her to verbal and physical abuse.Monge is currently in a precarious position.She twice requested reinstatement to her former position and both times Shannon refused her request.He offered her a lesser position，but she refused.After learning of Dudley's harassment of Monge，Shannon fired him to make an example of him because Shannon stated he would not tolerate such immoral activity in his company.He also wrote a letter of apology to the appellant expressing his sympathies for Dudley's abuse of the
 appellant.



Monge filed suit in federal district court on March 15，1993，alleging a violation of TitleⅦand seeking a preliminary injunction ordering Shannon to reinstate her to her former position pending the EEOC determination of her complaint.The court held that it lacked jurisdiction and dismissed the case.


Answer A is better.It relates Monge's story from her perspective in a concise and understandable way，and it shows where the facts are located in the record.Answer A highlights the sexual harassment by vividly describing how Monge was treated and closes on a sympathetic note by describing Monge's desperate financial position.In addition，it neutralizes the legally significant and emotional facts that favor Shannon by placing them in the middle of the statement—after the facts concerning the harassment and Shannon's refusal to reinstate Monge and before the facts of Monge's financial condition.The emotional facts favoring Shannon's position—such as Monge's relationship with Dudly—are mitigated by the bland description.Shannon's desire to eliminate immoral activity in the company and this reasons for firing Dudley are not detailed.Answer A，in short，has applied the three principles of perspective，description，and organization to make a forceful and persuasive factual statement.

Answer B，on the other hand，is not persuasive at all.Several introductory sentences include unimportant background facts instead of facts that advance Monge's position.In addition，Answer B concludes by showing the sincerity of Shannon's efforts to correct the problem.Facts showing the severity of sexual harassment and Monge's financial condition are summarized and，therefore，used ineffectively.On the other hand，the facts showing Shannon's willingness to remedy the problem are described in detail to place Shannon in a more favorable light.In addition，Answer B includes no citations to the record and fails to include all the procedural facts.

Section 2　Briefs to a Trial Court


导读


在美国，无论是州法院系统还是联邦法院系统，针对律师辩论书的写作格式，不是以法律的形式来加以规范，就是以法院内部规定的方式加以限制。相对来说，写给初审法院的律师辩论书要比写给上诉法院的律师辩论书容易些，因为你此时还不知道法官的意见。除了注意好格式、语言表述技巧及字数限制外，你还要特别注意事实陈述和问题的提出部分的写作:

(1)在问题提出过程中，应尽量避免语句过于冗长，争取让读者对“问题”一目了然。

(2)提出问题时要以成文法或判例法开头，以案件事实结尾。

(3)使用你的当事人的角色称谓(如seller或buyer)而非姓名。

(4)提出问题时切忌包含了结论内容。

(5)为了使你提出的“问题”具有说服力，你必须谨慎地选择并强调能支持你主张的案件事实，亦即尽量选择没有争议性的事实。

(6)要学会编写完整故事，用最简练的语言叙述案件事实。

(7)你一定要学会精选事实，这些事实一定都会对你将要做的辩论服务。

(8)注意按一定的顺序陈述事实，确保在顺序上以先介绍你的当事人为原则。

(9)事实的陈述虽然可以有选择，但要坚持“诚信”，切忌过度夸张或盲目编造事实。

LAWYERS SUBMIT BRIEFS to a trial court to persuade the court to decide some aspect of litigation in their client's favor.They write briefs in a variety of contexts and at many stages of litigation.These briefs all have one thing in common;however，their audience is the trial judge.

The principle for good legal writing and the advocacy principles in Section 4 apply to all briefs filed with a trial court or appellate court.The following tactical considerations apply specifically to briefs written to a trial court.Although the examples in this chapter involve civil cases，the principles described here also apply to criminal cases.Briefs to a trial court can be classified into the following four categories:


Briefs submitted in support of or in opposition to motions that are dispositive of some or all of the issues in the case without a trial.
 These briefs are generally filed either before or after discovery.Civil cases begin when the plaintiff files a complaint alleging that the defendant has done or do something illegal and requesting relief.If the defendant believes that the complaint is not based on a valid legal theory，that the court lacks personal jurisdiction，or that there is some other fundamental defect on the face of the complaint，it will probably file a motion to dismiss based on Rule 12(b)of the Federal Rules of Civil Procedure or the parallel state rule.The defendant will attach a“memorandum of law in support of motion to dismiss，”which is a brief explaining why the motion should be granted.A brief to a trial court，particular one that supports or opposes a motion，is often called a“memorandum of law”or“memorandum of points and authorities.”The plaintiff will file a brief opposing the motion.The trial court will then decide whether to grant the motion.

If the case is not dismissed，it proceeds to discovery.During this period，the Federal Rules of Civil Procedure and their counterpart state rules allow each side to learn more about the facts surrounding the case.After discovery is complete，either side may file a motion for summary judgment(or partial summary judgment)under Rule 56 of the Federal Rules or the parallel state rule.A party filling a summary judgment motion claims that the material facts are not in dispute and that she is entitled to judgment as a matter of law.Again，each party will file a brief with the trial court supporting its position，and the judge will decide whether to grant the motion.


Briefs submitted in connection with discovery disputes.
 The basis methods of discovery are written questions to opposing parties or potential witnesses(interrogatories)，written requests to the other side to admit certain facts(requests for admission)，written requests to the production of documents，and oral questions to potential witnesses(depositions).The trial courts expect that discovery will ordinarily be conducted in a fair and responsible manner.Occasionally，however，a party will claim that the other side is asking for privileged information，is making an overly burdensome request for the production of documents，is not responding to proper discovery requests，or in some other way is violating the rules governing discovery.When that happens，a party will often file a motion for some type of relief with the trial court and a brief in support of its motion，and the other party will file an opposing brief.


Briefs submitted in connection with evidentiary or procedural disputes.
 Before or during the trial，disputes often arise about whether a particular piece of evidence should be admitted，or how the case should proceed.When that happens，a party is likely to file a motion with the trial court to exclude the evidence in question or for other appropriate relief.The other side will then file a reply brief，and the judge will decide how to proceed.


Briefs submitted on the substantive issues in the case before and after trial.
 The trial is the main event in litigation.The plaintiff must present evidence to establish all of the facts necessary to prove its claims.The defendant must present evidence to rebut the plaintiff's proof or establish the facts necessary to support any affirmative defenses.The evidence presented generally consists of witnesses'testimony and documents.Some trials are finished in a few hours.Others continue for months.After evidence has been received，the judge or jury(depending on the case)renders a decision.

Briefs may be submitted at the commencement and at the conclusion of trials to provide the court with each party's view of the facts and how the issues should be resolved.A pre-trial brief defines the issues for the judge and demonstrates how the law applies to facts a party hopes to establish.In non-jury case，a post-trial brief ties all of the evidence together(with citations to the record)and urges the court to reach certain conclusions based on the application of the law to that evidence.In cases decided by juries，a post-trial brief may present legal arguments supporting or opposing a motion for judgment notwithstanding the verdict or a motion for new trial.

Each type of brief has different requirements.Pre-trial and post-trial briefs in non-jury case are generally the longest because they contain a full rendition of the relevant facts and complete discussion of the issues.Brief written on discovery，procedural，or evidentiary issues，on the other hand，are usually short and generally include only an abbreviated discussion of the facts and law.Briefs on dispositive motions fall in the middle.They tend to be longer and more detailed than briefs on procedural，or evidentiary issues，but shorter than pre-trial or post-trial briefs.The legal analysis，however，is frequently as detailed as a pre-trial or post-trial brief，primarily because of the importance of these motions.Of course，the existence of a clear legal bar to the claim or defense should be conveyed to the court in one or two pages.

The following problem will help illustrate the basic tactical considerations that apply to briefs filed with trial courts:

Peter Miller was a passenger in a small private plane that crashed in a swamp in the state of West Florida.The plane was owned by the pilot，Dennis Chisolm，who was Miller's friend.The crash was caused by a defective fuel pump which，because of Chisom's neglect in maintaining the plane，was not corrected.Chisolm，who is 67 years old and retired，escaped with minor injuries.Miller suffered serious injuries，including permanent spinal damage that has left him confined to a wheelchair.Since the crash Chisolm has become extremely depressed from guilt for having injured his friend.Psychiatric counseling has not helped.

Your firm represents Chisolm.Shortly after the crash Miller settled with Chisolm for $1.5 million，the limit of Chisolm's insurance policy plus one-half of Chisolm's life savings.He decided to settle based on your firm's advice that the settlement would end the matter as far as he was concerned and that he would have no further liability arising from the accident.Chisolm is living off the balance of his saving of $500，000.He has no other source of income.

Miller has recently commenced suit against Arson Industries，the manufacturer of the engine and fuel pump，seeking $10 million in damages.Arson has filed a third-party complaint against Chisolm，seeking contribution for any liability Arson may have to Miller.Miller has offered to accept the same settlement from Arson of $1，5 million，but Arson has refused to discuss settlement at this figure.You have been requested to prepare a brief in support of a motion for summary judgment against Arson's third-party complaint on the grounds of the“settlementbar”rule.

Your research has revealed these West Florida cases:


Sarasota Pools v.Buccaneer Resorts(W.Fla.1989)


Paula Jensen，a guest at the defendant's resort，was injured when the pool's diving board cracked，causing Jensen to strike the side of the swimming pool.The diving board had been improperly installed by the pool contractor，Sarasota Pools，and then improperly maintained by the resort.Jensen settled with Buccaneer for $75，000 and filed suit against Sarasota.She obtained a judgment of $50，000.Sarasota has brought this suit against the resort for contribution.The trial judge dismissed the complaint.The district court of appeals affirmed.We affirm.

Much disagreement exists in the various states and among the lower courts in this state concerning the rights of contribution between joint tortfeasors when the plaintiff has settled with one or more of them.Two leading views have emerged.Under the first，all tortfeasors may recover against one another for each one's percentage of faults regardless of the settlement，but the setting tortfeasor receive credit against their liability for settlement fund paid to the plaintiff.Under the second，settling tortfeasors cannot recover from non-settling tortfeasors for contribution;neither can non-settling tortfeasors sue settling tortfeasors.The second view is called the“settlement-bar”rule.A settling tortfeasors has literally“bought his peace”by settling and is entitled to freedom from any further litigation arising out of the incident.The plaintiff's claim against the non-setting tortfeasors is reduced to reflect the settlement proceeds received.

After much consideration we are persuaded that the settlement-bar rule is the better alternative.We find this rule to be much easier to enforce and fairer because it provides more predictability so parties can know the consequences of their conduct in advance.We also find that the settlement-bar rule has the salutary effect of encouraging settlement and avoiding litigation，which is much needed relief，given the congestion in our courts.Accordingly，we adopt the settlement-bar rule for all contribution actions in this state.


Raseen v.Harrison Construction Co.(W.Fla.Dist.Ct.1993)


Ahmad Raseen's house in Sliver Lake，West Florida collapsed during Hurricane Andrew.He sued Harrison Construction Co.，the contractors building the house，claiming that they were negligent in construction，and Designs for Living，the architects，claiming negligent design.Hurricane and Designs cross-claimed against each other.After commencement of the trial，Raseen settled with Designs for $30，000.Designs then moved to dismiss harrison's cross-claim against it.The trial court granted the motion on the basis of the court's decision in Sarasota Pools v.Buccaneer Resorts.
 The jury subsequently returned a $150，000 verdict against Harrison.Harrison appealed，claiming that the trial court erred in dismissing Designs，We agree.

Designs'settlement in this case appears grossly disproportionate to the liabilities involved.The record suggests that Designs is primarily liable for the collapse of the plaintiff's house.The court should hear the evidence，determine the percentage of liability each should bear Raseen's damages，and enter judgment accordingly.The settlement-bar rule thus far has been applied in this state only to personal injury cases，which present special difficulties in proving damages and assessing fault.We use no reason to extend it to a case such as that before us now involving only proper damage.In addition，it is difficult to understand how any public policy of reducing litigation would be served because the trial had commenced when the settlement with Designs occurred.Reversed.


Sunshine health Care，Inc.v.Rollins(W.Fla.Dist.Ct.App.1991)


Dr.Alfred Rollins is licensed to practice medicine in this state.Sunshine is a health maintenance organization that employed the doctor.The genesis of this case was Rollins's treatment of Ina Rivkind at the Sunshine Clinic for a dog bite.There is little question that Dr.Rollins was negligent in treating the wound，which caused the bite to become infected.Ms.Rivkind subsequently was required to have a serious operation to cure the infection，which has left her with permanent disfiguring marks on her arm.Ms.Rivkind threatened to sue Dr.Rollins for malpractice and the clinic for negligence in hiring the doctor because there is serious question about the doctor's credentials.In separate negotiations before any suit was filed，Ms.Rivkind agreed to a$90，000 settlement with the clinic and a $5，000 settlement with the doctor.The clinic brought this action against the doctor for contribution arising out of the settlement.The trial court dismissed.We affirm.

There is a strong policy in this state of upholding settlements and holding parties to the terms of their bargain.Sarasota pools v.Buccaneer Resorts.This policy is especially strong where，as here，both wrong doers have settled with the plaintiff.It makes no difference that each party had not known how much the other was settling for.They both received the benefit of their respective bargains—the end of litigation.The settlement-bar rule precludes either of them from now reopening the dispute in an attempt to redistribute the liability.

You have also located a pertinent law review article，portions of which appear below:


Elizabeth B.Burns，the Settlement-Bar Rule:Tough Choices，Tough Answers
 ，89 Tallahassee L.Rev.135(1993)


Perhaps one of the greatest areas of philosophical disagreement in modern law concerns the problem of contribution among joint tortfeasors when the plaintiff has settled with one or more of them.The question most often arises in cases of personal injury，but not exclusively so.Many instances of property damage cases involve personal injury or are cases in which an injury just as easily could have occurred.Although some cases have drawn a distinction between personal injury and property damage，applying certain rules of contribution in the former and not in the latter，there is no rational basis for doing so.The problem is highlighted in a case involving both personal injury and property damage.Is there any logic to applying two different rules to such a case?The answer is no.

…

Each of four different views on the contribution question has merit.Each also requires courts to make tough choices among competing considerations.In Sarasota Pools v.Buccaneer Resorts
 ，the West Florida Supreme Court selected the settlement-bar rule as the law in West Florida.Under this rule a settling tortfeasor literally buys his peace with the world.He cannot be sued by anyone who may also be liable to the plaintiff but neither can he sue anyone.The incident and the litigation are over as far as a settling tortfeasor is concerned.

The settlement-bar rule has much to commend it and serves many valuable policy goals.First，it is easy to enforce.The only legitimate question is whether there has been a bona fide
 settlement.If the settlement is collusive or a sham，the court can disregard it and rule on the contribution claim as if no settlement occurred.Second，the settlement-bar rule is fairer to the settling tortfeasor in that it gives him the benefit of his bargain.Any settling tortfeasor certainly believes that it gives him the benefit of his bargain.Any settling tortfeasor certainly believes that once he settles with the plaintiff，his obligations with respect to the incident are at an end.The settlement-bar rule enforces that expectation.Third，the settlement bar rule provides predictability and certainty in this troublesome area of the law.A defendant knows that he can either litigate or settle.If he chooses the latter he can do so with confidence that he will not later be drawn into any subsequent litigation arising out of the incident.Finally，and perhaps most importantly，the settlement-bar rule encourages settlements，thus reducing litigation.This is perhaps the greatest policy consideration supporting the rule.The cost of litigation today is enormous and is a social cost that we all share.Significant resources are conserved every time a dispute is settled short of litigation.Because encouraging settlements is the primary policy underpinning the rule，there would seem to be no justification for applying the rule when that policy is not served.

…

The settlement-bar rule does not come without cost.The major cost is potential unfairness to other non-settling defendants.The plaintiff is permitted to proceed against them for the full amount of the plaintiff's claim，less than what the plaintiff received from the setting tortfeasor who is barred from contribution，therefore，may be held to a greater share of liability than he should legitimately have to bear.For example，if the plaintiff's damages are $100，000 and the plaintiff settles with Defendant A for $10，000，Defendant B would be fully liable for the balance of $90，000，even if Defendant B's share of responsibility for the plaintiff's damages may only be 20%.

The short answer to this dilemma，however，is that the non-settling tortfeasor could have settled but chose not to do so and instead risked litigating the claim.Presumably，the non-settling tortfeasor did this knowing he had no contribution rights.One would imagine that the lack of contribution rights would be a significant incentive for a non-settling tortfeasor to settle.

1.Focus More on the Applicability of Legal Rules than on Policy

Trial judges are more concerned with deciding cases in accordance with the applicable legal rules than with the effect of their decisions on subsequent cases or on the policies underlying the rules.Trial judges favor a straightforward application of the law to the facts before them.

Briefs to trial courts therefore should focus more on the applicable legal rules contained in statutes and cases than on the rules from cases on point，and explain their importance.If a judge believes a rule or a statute covers a particular issue，he will be less inclined to make the effort to follow an argument that policy considerations compel a different conclusion.Focusing on the legal rules is reasonable，especially when the law is unclear or in transition.But given a trial judge's caseload，policy generally takes a back seat to the hard legal rules.

Consider these drafts from the brief in support of the motion for summary judgment:


ANSWER A:The settlement-bar rule precludes Arson's contribution action against Chisolm.See Sarasota Pools v.Buccaneer Resorts.
 The facts in Sarasota are virtually identical to those presented here.In Sarasota，the plaintiff settled with one tortfeasor and then brought suit against the non-settler and obtained a judgment.The non-settling tortfeasor then sued the settling tortfeasor for contribution.The Supreme Court，holding that a joint tortfeasor who settles is insulated from further liability，affirmed the trial court's dismissal of the non-settling tortfeasor's action.Similarly，this court should dismiss Arson's contribution action because Arson，a non-settling tortfeasor，is seeking contribution from Chisolm，a settling tortfeasor.The Sarasota court reasoned that precluding these actions would encourage settlements，and that reasoning applies to this case.



ANSWER B:Arson's third-party action against Chisolm should be precluded under Sarasota Pools v.Buccaneer Resorts
 ，in which the court held that the settlement-bar rule applied in a suit virtually identical to that presented here.Barring such an action in this case would serve the social good by encouraging settlements.It would also fulfill the parties'expectations that the amounts they have settled for represent their total liability.Finally，it would ease the burden of congestion in our courts.In Sarasota，the court recognized all of these policies.


Answer A is better.Answer A emphasizes the applicable rule and straight forwardly applies the rule to the facts.Answer A focuses primarily on the similarities between Sarasota Pools and our case，and only incidentally on policy.

Answer B provides only the barest explanation of the rule and how it applies to this case.The otherwise compelling effect of the case is therefore substantially diminished.The policy discussion，moreover，is much more extensive than the discussion concerning the applicability of Sarasota Pools.The applicability of the case will be of more interest to the trial judge than the underlying policies.

2.Emphasize that Fairness Requires a Decision in Your Client's Favor

Some cases should not be filed at all，and some legal arguments have no plausible answer.In situations like this，when the law is clear and the trial court has no discretion，a brief based on the legal rules alone should be sufficient to prevail.The“issues”in such case are actually“givens.”But when the adversary system is working properly，each party has a plausible legal basis for its position.The facts then assume great importance.

You should generally focus on the justice of a decision in your client's favor.You must try to convince the trial judge that your client has behaved prudently and fairly，that the other party has behaved imprudently or unfairly，and that to decide the issue for your client would work justice.You can accomplish this in a number of ways.One way is to show that your client is innocent of any wrongdoing，or otherwise engaged in some deceptive practice.Another way is simply to point out the unfair negative consequences that a decision adverse to your client would have without an appropriate benefit to the winner.

Trial judges are close to the litigants，at least much closer than judges sitting on courts of appeals.Most people bring genuine disputes into the courtrooms，and many are very complex.Trial judges are acutely aware that each decision they make has real world consequences and can drastically affect people's lives within the confines of the applicable legal rules，therefore，trial judges tend to strive for just or fair results.

Using facts to your advantages requires subtlety.You must bring the facts to the court's attention without giving the impression that you are trying only to play on the judge's sympathy.Simply arguing that a result would be unjust，without legal grounds to support a decision in your client's favor，is likely to fail.The best approach is to weave facts favorable to your client into your legal argument.

Consider the following:


ANSWER A:Arson's suit against Chisolm should be dismissed.Chisolm settled shortly after the incident for the limits of his insurance policy plus one-half of his retirement savings，acknowledging his responsibility and doing what he could to make the plaintiff whole.Arson，however，has refused to discuss settlement with Miller，choosing instead to gamble by litigating a case it might lose and exposing itself to greater liability.



ANSWER B:Arson's suit against Chisolm should be dismissed;the law precludes contribution from a settling tortfeasor.Sarasota Pools v.Buccaneer Resorts
 .Chisolm has settled.Arson has not.Chisolm has“bought his peace”and is insulated from further liability.



ANSWER C:Arson's suit against Chisolm should be dismissed.Chisolm is retired.The settlement with Miller exhausted the limits of Chisolm's insurance and consumed one–half of his life savings.Chisolm would be left destitute if he were now required to pay a judgment in favor of Arson.Chisolm has suffered enough for injuring his friend.Allowing the suit to proceed would be grossly unfair and unjust because Chisolm may be required to pay twice，thereby penalizing Chisolm for settling his dispute with Miller.


Answer A is best because it emphasizes the fact favorable to Chisolm，and because it demonstrates to the court that justice would not be served by a decision in Arson's favor.Answer A also weaves the facts into the legal context of the settlement-bar rule to demonstrate that the rule was intended to address the very situation presented here.

Answer B makes no use of the facts favorable to Chisolm and is thus lifeless.It correctly states the legal rule but fails to animate it by placing the rule in the context of the human situation.Answer B also does not indicate how a decision in Chisolm's favor would work justice.

Answer C，while using many favorable facts，does so ineffectively.It does not artfully blend the facts with the legal principles.Answer C also goes too far in bearing on the legal rules.Chances are already lost if you must throw yourself upon the mercy of the court.

3.Be Brief

Trial judges usually have large caseloads，and trial courts are overwhelmed by the sheer volume of paper filed in connection with emotions and trials.Most trial judges and their clerks therefore do not have the luxury of time to read，much less appreciate，extended arguments how sophisticated，well reasoned，or compelling they may be.Short，focused，and cogent briefs that make only the points necessary to prevail are more likely to be read and arguments in them more often understood and appreciated，than longer briefs that attempt to all points in great detail.Although trial courts generally place page limitations on briefs—frequently between fifteen and twenty-five pages—you should resist the temptation to fill the number of pages permitted unless absolutely necessary.Your“brief”should be as brief as possible.

This principle requires you to make important judgment about what is important enough included in the brief.Several considerations assist in exercising the judgment.First，if you have cases directly on point，discuss only those.A discussion of other cases that may be analogous is unnecessary and tends to muddle an otherwise clear presentation.Second，avoid extended discussion of policy.If，the supporting a decision in your client's favor cannot be stated in one or two sentences，then it is probably too complex to be included in the brief.Third，keep your argument and analysis as straightforward and simple as possible.Try to include only arguments that compel the conclusion you seek，not ones that simply support it.Fourth，spend as little time as possible distinguishing the authority relied on by your opponent.This does not mean that you should ignore it.Rather，you should tell the court in the fewest possible words why it is inapplicable and then not discuss it again.Similarly，address one or two major flows in your opponent's argument rather than every one.A trial court is more interested in understanding your position and learning your basic reasons for not every argument advanced by your opponent.

Consider the following:


ANSWER A:Arson's third-party complaint against Chisolm should be discussed.In Sarasota Pools v.Buccaneer Resorts
 ，the West Florida Court adopted the settlement-bar rule，which precludes any non-settling tortfeasor from recovering contribution from a settling tortfeasor.Sarasota is directly on point.In that case，the injured party settled with the resort and filed suit against the non-settling pool contractor.The court held that the settlement-bar rule precluded such a suit.The court reasoned the policy of encouraging settlements and proving settling wrongdoers with the benefit of a bargain would be furthered by such a ruling.Other decisions are in accord.E.g.
 ，Sunshine Health Care
 ，Inc
 ，v.Rollins.




The facts of the present case are virtually identical.Chisolm settled with the plaintiff shortly after the incident.The plaintiff then sued Arson，and Arson brought this claim against Sarasota Pools.The policy articulated in Sarasota Pools of encouraging settlements would be served by such a ruling.



Any reliance by Arson on Raseen
 v.Hurrison Construction
 Co.is misplaced.In Raseen，the non-settling tortfeasor and the settling tortfeasor were both sued at the same time and crossclaimed against each other.Raseen settled with one defendant，and during the trial court dismissed the second defendant's cross—claim against the first.The court of appeals reversed，holding that the settlement-bar rule did not require dismissal.Raseen is contrary to the West Floida Supreme Court's holding in Sarasota Pools and was therefore incorrectly decided.Moreover，Raseen is distinguishable because it did not involve personal injury and the settlements did not occur until after the trial had commenced.Accordingly，the public policy articulated Sarasota of avoiding litigation through settlements would not be served.



ANSWER B:Arson's third-party complaint against Chisolm should be dismissed.In Sarasota Pools
 v.Buccaneer Resorts
 ，the injured plaintiff settled with one tortfeasor，then brought
 suit against the other.The court considered the competing rules concerning contribution among joint tortfeasors and concluded that it would adopt the settlement-bar rule，which precludes an action for against a settling tortfeasor.The court articulated several policies favoring this rule.The court observed that the rule was easier to enforce，fairer，and provided more predictability，allowing the parties to know the consequences of their conduct in advance.The court also held that the settlement-bar rule has the salutary effect of encouraging settlements and avoiding litigation，providing much needed relief from the congestion in our court system.



The court in Sunshine Health Care
 ，Inc.v.Rollins
 reached a similar result.In that case an injured plaintiff settled with the medical clinic where she was negligently treated，as well as with the doctor.Both defendants settled prior to suit being filed.The clinic，which paid a much greater amount in settlement than the doctor，subsequently brought an action against the doctor for contribution.The court dismissed the action based on Sarasota，citing the policy of encouraging settlements and holding parties to terms of their bargain.



The applicability of the settlement-bar rule as the law in this state was recently recognized in a well-written article on contribution，Elizabeth B.Burns，The settlement Bar Rule
 :Tough Choices
 ，Tough Answers
 ，89 Tallahassee L.Rev，135(1993).The writer acknowledged the policies served by application of the rule，observing that the most important policy fostered by the rules is that of encouraging settlements.



The present case is analogues to Sarasota and Rollins.The plaintiff settled with Chisolm and then brought suit against Arson now attempts to seek contribution from Chisolm.The settlement-bar rule as expressed in Sarasota and Rollins expressly precludes such an action.



Any attempt by Arson to rely on Raseen v.Hurrison Construction Co.
 is misplaced.In that case the plaintiff sued both the construction company and the architect，Designs for Living，for the collapse of the plaintiff's house as a result of Hurricane Andrew.Hurrison and Designs cross-claimed against each other.The plaintiff settled with Designs for $30，000.Judgment was eventually obtained against Harrison Construction Co.in the amount of $150，000.The court of appeals reversed the trial court's dismissal of Designs，holding that the settlement-bar rule did not preclude Hurrison from continuing to litigate its cross-claim against Designs.The court held that the settlement-bar rule applied only in personal injury cases and saw no reason to extend the doctrine to cases involving only properly damage.The Hurrison
 case directly conflicts with Sarasota Polls and therefore was incorrectly decided by the court.In any event，Hurrison
 is distinguishable because it involved property damage only.Moreover，in Hurrison
 both parities were named defendants and the trial was proceeding when one party settled.Accordingly，the policies of discouraging litigation and relieving congestion in the court system would not have been served.


Answer A is better because it says everything that needs to be said，and in fewer words.Answer A states the rule，tells the court that there is a case from the West Florida Supreme Court directly on point，summarizes the policy in one sentence，and concisely disposes of the opposing authority.

Answer B，while a complete and well-reasoned answer，is simply too long for a brief to a trial court.It needlessly discusses all of the case in detail and thereby extends the discussion without adding force.This extended discussion actually detracts from the inherent forcefulness of the leading case on point.Similarly，the discussion of the law review article is unnecessary，especially because cases directly support Chisolm's position.References to law review articles in a brief to trial court are unnecessary except when the law is unclear or no analogous authority can be found.Legal periodicals，however，are often cited in appellate briefs.Answer B also spends too much time discussing the policy considerations supporting the settlement-bar rule and distinguishing the one case that tends to support Arson's position.In short，although Answer B has the makings of a good appellate brief，it is simply too detailed for a brief to a trial court.

4.Write for the Court

Writing for the court involves two considerations—the local court rules and the temperament of the judge.Most federal district courts and many state trial courts have rules that dictate how brief should be filed.They often state the forms and content of these briefs as well as the maximum page length.As stated in Chapter 3，you must know and follow these rules.Many courts simply refuse to read briefs that do not follow the local rules.

Writing for the court also means tailoring your writing to the temperament of the judge who will decide whether your client wins or loses.Judges strive to be impartial and to decide cases based on the applicable law and the relevant facts.Trial judges nonetheless have individual judicial philosophies and attitudes，which can influence their decisions.

A judge can become known as strict，lenient，a stickler，or a policy-oriented judge.You can learn a particular judge's philosophies and attitudes from reading legal journals or other publications，from discussion with other attorneys，or from the judges published opinions.

When you know the identity of the judge，you should tailor your brief to his or her particular learning.For example，you would concentrate more on the wording of court rules for the stickler and focus more on policy for policy-oriented judge.If a judge has personal writing an opinion on or close to the issue，you should read that opinion，and consider referring to it.You should，of course，determine whether an appellate court has affirmed or reversed that opinion.

Any brief，however，even a brief written with an individual judge in mind，should be able to stand on its merits.You should always，therefore，following the basic principle of advocacy，writing，and analysis described in this book.Sometimes another judge is assigned to the case at the last minute and sometimes，particularly in busy courts，the judge's law clerk(not the judge)reads the briefs and recommends a decision.Judges can also become annoyed at being perceived in a certain way，or can decide cases in ways that are inconsistent with their reputation.In addition，an appellate court can reverse the trial judge's decision if the decision has an inadequate factual or legal basis.If you know who the judge is，however，you can nonetheless shade your brief in ways that enhance the likelihood that your client will prevail.

Assume that trial judge assigned to the case is an outspoken advocate of reducing congestion in the courts and is known to exert considerable pressure on litigants to settle.Consider the following:


ANSWER A:Arson's third-party complaint against Chisolm should be dismissed.In Sarasota Pools v.Buccaneer Resorts
 ，the West Florida Supreme Court squarely held that a non—settling tortfeasor is precluded from asserting a claim for contribution against a setting tortfeasor.Sarasota is controlling here.Chisolm settled with the plaintiff and there is not liable to Arson，the non-setting tortfeasor，for contribution.




Raseen v.Hurrison Construction Co.
 is contrary to the holding in Sarasota and therefore should be disregarded as wrongly decided.In any event，Raseen is a different case because the plaintiff there sued with one wrongdoer.



ANSWER B:Arson's third-party complaint against Chisolm should be dismissed.In Sarasota Pools v.Buccaneer Resorts
 ，the court held that a non-settling tortfeasor is precluded from recovering contribution from a setting tortfeasor because of the settlement rule.The court held that the settlement-bar rule served the laudable public policy purpose of encouraging settlements，thereby easing congestion in the court system.The policy underlying the settlement—bar rule fully supports its application here.Chisolm settled soon after the incident.If he had believed that a settlement would not insulate him from further liability，he might not have settled.Moreover，enforcing the settlement-bar rule would preclude the additional action that Arson，the non-setting tortfeasor，now seeks to bring against Chisolm.




Raseen v.Hurrison Construction Co.
 is a very different case.In Raseen the plaintiff sued both wrongdoers，and it was only after trial commenced that plaintiff settled with one.The policy of encouraging settlements and thereby avoiding litigation would not be served by imposing the settlement-bar rule under those circumstances.


Answer B is better because it is tailored to the judge's disposition.Answer B emphasizes that application of the settlement-bar rule would encourage settlements and help relieve court congestion and arguments to which the judge is know to be receptive.Answer A misses this opportunity to appeal to which the judicial philosophy of the judge and is therefore inferior.Answer A would be appropriate if the judge were known for deciding cases strictly in accordance with the letter of the law，but it is not as persuasive to a judge who has already expressed a view on the policies underlying the relevant rule.Both answers communicate Chisolm's argument，and both are persuasive.Answer B，however，is more likely to impress the judge who has been assigned to this case.

Exercises:


1.Suppose you were Marie Lin，an associate with ABA Law Firm in Indiana，U.S.A.Arnold Jones was your client and you have filed a motion with the trial court to dismiss the charge.Please write a brief to a trial court.


On May 16，2008，Arnold Jones，the driver of a fuel oil truck，was convicted of driving on the left side of a two-lane highway.He said that he did so to avoid a large and unexpected patch of ice.It was rush hour.No one was forced off the road.

State Law§117.01 provides:


It shall be a misdemeanor for any person to drive in the left lane of a two-lane highway.


The following four cases from the state court of appeals interpret this statute.


Cain v.State(1969)


The defendant was convicted of driving on the wrong side of the road.The defendant was joyriding with friends and was intoxicated.Two cars were forced off the road.We reject his appeal.Traffic safety is of paramount concern.There can be no exceptions，for exceptions would undermine any confidence the reasonable person would have in highway safety.


Mckinney v.State(1975)


The defendant was convicted of driving on the wrong side of a two-lane highway when he swerved to avoid hitting a child.There was little traffic，and the incident occurred during the day.We reverse.Although every reasonable person has a right to expect other cars to stay in their appropriate lanes，it would be intolerable for the law to put a driver in this kind of dilemma.


Shoop v.State(1981)


The defendant was convicted of driving on the wrong side of a two-lane highway when he swerved to avoid hitting a pothole.The defendant is a mechanic，and he testified that the pothole was clearly visible.He also testified that the pothole was likely to have irreparably damaged a tire and bent the tie rod on his car.The road was generally rough，and there was light traffic.We affirm.Financial self-interest is not enough to outweigh highway safety.


Gordon v.State(1991)


The defendant，a volunteer fireman driving to a fire station for an emergency call，was convicted of violating State Law§117.01.He was not using flashing lights or a siren，and there was nothing about his car to distinguish it as an emergency vehicle.The defendant was passing long lines of cars to get to the station.We affirm the conviction.An exception to§117.01 would be permissible when there is a clear public necessity，but this is not the proper case for such an exception.


2.Suppose you are Marie Lin，an associate with ABA Law Firm in Indiana，U.S.A.Dr.Richard Farmer is your client and you have filed a motion for summary judgment with the trial court，claiming that Farmer's negligence did not proximately cause the death of Mary Lee's son.Please write a 500-to 600-word brief to a trial court.


On May 6，2009，fourteen-year-old Andrew Lee was struck by a truck while riding his bicycle.Although his injuries seemed slight，his mother，Mary Lee took him to the hospital.His sole complaint was a headache.After Mary described the accident，Dr.Richard Farmer ordered X-rays.The X-rays did indicate a skull fracture.Farmer did not examine the back of the boy's head，where there was a red mark，nor did he use the other diagnostic procedures that are standard in such cases.Farmer sent the boy home and asked his mother to observe him.Andrew died early the next morning.The coroner concluded from an autopsy that the boy died from hemorrhaging due to a basal skull fracture.

Mary Lee has sued Dr.Farmer for the negligent death of her son.All of the facts abovementioned were brought out during discovery and they are not in dispute.There is no dispute that Farmer was negligent.There are two relevant cases in Indiana State:


Moulton v.Ginocchio(1966)


Craig Moulton，who is the administrator of the decedent's estate，brought this action against Samuel Ginocchio，a physician，for negligence in treating the decedent's illness.The trial court dismissed the complaint on the ground that doctor's negligence did not proximately cause her death.We disagree and reverse.The decedent，a diabetic，went to Ginocchio's hospital with intense abdominal pain，which Ginocchio diagnosed as a stomach“bug”.He gave her pain medication and released her.She died several hours later from massive hemorrhaging caused by an intestinal obstruction.Ginocchio claims that there is no basis for concluding with certainty that his negligent diagnosis and treatment caused her death.The law does not require certainty，however;a physician is answerable if he prevents a substantial possibility of survival.Moulton's experts testified categorically and without contradiction that the decedent would have survived had she undergone prompt surgery.Moulton，therefore，satisfied the“substantial possibility”requirement.


Mallard v.Harkin(1969)


Eleanor Mallard brought suit against Joseph Harkin，a physician，for Harkin's allegedly negligent failure to immediately diagnose and perform surgery to arrest a degenerative disease that has now left Mallard paralyzed.The trial court found that Harkin breached this duty of reasonable care but that his actions did not proximately cause Mallard's condition.Only the latter ruling has been appealed.We agree with the trial court and affirm.

We held in Moulton v.Ginocchio
 (1966)that a doctor is liable when his negligence“prevents a substantial possibility of survival”for the decedent.In that case，there was testimony that the decedent would have survived.Traditional standards of proximate cause similarly require evidence that the result was more likely than not caused by the act.Mallard does not meet that standard.Mallard's expert witness testified that prompt surgery would have given Mallard“a possibility”of recovery but that she“probably would not have recovered”.

It is an attractive and emotionally appealing idea that physician should be held liable for the loss of even a remote chance of full recovery from a debilitating disease or injury.But such a rule would result in an unjust situation in which the physician would be held accountable for harm that he did not cause and may not have been able to prevent.We refuse，as a matter of public policy，to hold a physician liable on a mere possibility.

Section 3　Briefs to an Appellate Court


导读


在美国，一提到律师辩论书，通常专指律师提交给上诉法院的答辩状。提交给上诉法院的律师辩论书在内容组成部分上要比提交给初审法院的律师辩论书多，格式要求更严格。目录部分(a table of contents)、权威引证目录(a table of authorities)及复审准则部分(standard of review)等都是其独有的有机组成部分。

权威引证也称法源，它包括判例、成文法和行政命令，是进行任何辩论的基础。当你进行辩论写作时，你必须立即引用适当的法源来支持你的论点。法源又分为主要性法源(primary authority)和说服性法源(persuasive authority)。在你所属的司法管辖区域内的主要性法源，对于该司法管辖区域内的法院而言是必要性法源(mandatory authority)，它能直接影响案件的诉讼结果。所以在写作辩论部分时，首先要找必要性法源来支持你的论点。其他司法管辖区域的必要性法源，对于非属于同一司法管辖区域的案件来说叫做说服性法源，若你实在找不到必要性法源，也可用这种说服性法源来支持你的观点。

所谓法院的复审准则系指“事实”与“法律适用”的审查。就“法律适用”的审查而言，如上级法院认为下级法院在法律适用上有错误，上级法院有变更下级法院判决的权力;就“事实认定”的审查而言，除非在事实的认定上下级法院存有明显的错误，否则上级法院的权限非常有限。

从总体上看，律师辩论书的辩论部分(argument)是最核心的部分，直接决定着案件的判决结果。很多上诉法院法官完全根据双方的律师辩论书做出判决，无需开庭进行口头辩论。要想把辩论部分写的强有力，请注意以下几点:

(1)一定选取最有说服力的主张观点开始撰写辩论部分，这样会容易引起法官的注意，对你的写作能力产生好感。

(2)注意运用CRAC的写作程序——结论——法规——法律适用——结论。

(3)正面迎击不利于你当事人的论点、指责，决不回避矛盾。

(4)论点在精而不在多，避免将其复杂化。

(5)每一个论点的提出必须符合法院的复审准则。

(6)你攻击的对象是对你的当事人不利的观点而不是对方律师，切忌进行人身攻击。

ONCE THE TRIAL COURT enters a judgment，whether it is a judgment of dismissal，summary judgment，or judgment on the merits after a trial，the case is finished unless the losing party appeals.To appeal a case，the losing party(the appellant)must allege that the trial court committed a specific reversible error.For example，the appellant may assert that the trial court erred by failing to admit certain evidence，by misinterpreting or failing to follow a rule of procedure，by not applying the proper legal rule，by incorrectly interpreting the rule，or by failing to properly instruct the jury.If there is conflicting evidence at trial，the appellant my also challenge the trial court's findings of fact—the determination of which version of the facts is correct.Appeals challenging factual findings，however，are rarely successful.

Generally，a party may appeal only from a final judgment.The final judgment rule is designed to prevent piecemeal appeals until a matter has finally been resolved by the trial court.Sometimes，however，and under very limited circumstances，appeals are permitted from orders entered by the trial court prior to the entry of final judgment.These are known as interlocutory appeals.In federal courts some interlocutory appeals are brought as of right，but most are heard only if the trial court，in its discretion，certifies the order for interlocutory appeal and the appellate court，in its discretion，decides to hear the appeal.Rules governing interlocutory appeals in state courts vary significantly.State rules of appellate procedure should always be consulted.

Losing litigants have a right of appeal from final judgments to an intermediate appellate court in the federal system and in most state instances and some states to appeal to the highest state court or，in the federal system，to the United States Supreme Court.In the overwhelming majority of appeals，however，the highest court has discretion whether to hear the case.If the court declines to hear the case，the decision of the intermediate appellate court is final.

A losing litigant appeals by filling a notice of appeal in the appellate courts having jurisdiction over the matter.Each party then submits briefs to the appellate court explaining why the trial court did or did not commit reversible error.Appellate briefs are subject to extensive rules concerning content，length，and style.Each appellate court requires litigants to follow its rules.Appellate briefs also lead to be longer and more formal than briefs to trial courts.The roles for style and advocate，however，remain the same.Several tactical considerations should be kept in mind when preparing appellate briefs.

1.Focus on the Claimed Errors of the Lower Court

An unsuccessful litigant cannot appeal simply because he does not like the trial court's decision.Nor can he prevail on appeal simply by demonstrating that the trial court has made a mistake.An appellant must convince the appellate court that the trial court erred and that the error adversely affected the outcome.The appellee，on the other hand，must attempt to persuade the appellate court that the trial court ruled correctly on all points claimed to be error and that，even if any rulings were harmless because they did not affect the outcome of the trial.

Because an appellate court is interested only in correcting mistake made by the trial court you should frame your argument in terms of the error you claim the trial court made or on the error your opponent alleges.The appellate court from the outset must fully appreciate the nature of the error and the procedural context in which it occurred.

Consider this principle in the context of the Miller v.Arson
 case from the previous chapter.You were unsuccessful in obtaining summary judgment in Chisolm's favor.The trial judge denied Chisolm's motion with the following opinion and order:

Third party defendant Chisolm has filed a motion for summary judgment with this Court requesting an order of dismissal based on the settlement-bar rule.Chisolm relying on the decisions in Sarasota Pools v.Buccaneer Resorts
 and Sunshine Health Care
 ，Inc.
 ，v.Rollins
 ，contends that he is entitled to be dismissed because he settled with Miller，the plaintiff in this case.

The Court disagree Sarasota is a very different case and not controlling.In Sarasota，the plaintiff settled with one tortfeasor，Buccaneer Resorts，and then litigated against the other，Sarasota Polls，obtaining a judgment.Sarasota afterward brought suit against Buccaneer for contribution.The court concluded that the settlement-bar rule should apply and affirmed the lower court's dismissal of the suit.

The decision in Raseen v.Hurrison construction Co.
 ，relied on by Arson Industries，is more instructive.The court there refused to dismiss for two reasons.The first was that the trial had already commenced when the settlement with one tortfeasor occurred and that tortfeasor sought dismissal.Although the court attempted to distinguish Sarasota for the second reason—that Raseen did not involve personal injury—the real distinction is in the timing.

That brings us to Chisolm's case.Suit is now opening between Miller and Arson.The case appears unlikely to be settled granting Chisolm's motion will not conserve judicial resources or encourage settlements.This court is not convinced that the rule even persuaded Chisolm to settle.The present case therefore is not the same as the wholly independent second trial sought by the non-settling tortfeasor in Sarasota.It is more like the situation in Raseen.It is therefore ordered that third-party defendant Chisolm's motion for summary judgment is hereby denied.

The trial judge subsequently certified his order for an immediate interlocutory appeal，and the court of appeals accepted the appeal.You are handing the appeal.

Considering the following:


ANSWER A:The trial court should have dismissed Arson's third-party complaint.In Sarasota Pools v.Buccaneer Resorts
 ，the West Florida Supreme Court held that a settling tortfeasor is not liable to a non-setting tortfeasor in contribution.The Sarasota case is controlling here.



ANSWER B:The trial court erred in denying Chisolm's motion for summary judgment.The
 West Florida Supreme Court held in Sarasota Pools v.Buccaneer Resorts
 that a setting tortfeasor is not liable in contribution to a non-settling tortfeasor.The Sarasota case is controlling，and the court's failure to follow the clear mandate of the Supreme Court is reversible error.


Answer B is better.Answer B clearly focuses the appellate court on the mistake made by the trial court that Chisolm claims is reversible error.Answer B also correctly describes the procedural setting of the trial court's decision and thus provides a framework for the remainder of the argument.

Answer A has a thesis sentence and properly states the law，but it does not do so in terms of the alleged trial court error.Answer A is too abstract and thus lacks the persuasiveness of Answer B.

2.Base Your Argument on the Appropriate Standard of Review

Appellate courts exercise different standards of review，depending on the nature of the case and the case's procedural posture when the trial court's decision was issued.The standard of review determines the latitude afforded to the appellate court to substitute its judgment for that of the trial court.Generally，appellate courts exercise plenary review，which is a de novo
 review，of all legal conclusions.This means they are free to substitute their judgment for that of the trial court on legal conclusions without giving any deference to the trial court's decision or reasoning.Appellate courts，however，are usually limited to a clearly erroneous of similarly restricted standard for review of the trial court's finding of fact.This restricted standard of review is a reflection of great deference given to trial judges，who observe the witness first hand，in determining credibility when conflicting versions of the same event are introduced into evidence.In jury trials，it is also a reflection of the jury's role as the finder of fact.

Appellate courts generally exercise de novo
 review of summary judgments and dismissals granted on the pleading.The standard of review for such decisions varies from state to state，however，and you should always check the law in your jurisdiction to determine the appropriate standard of review.

Always frame your argument to an appellate court in terms of the appellate standard of review.You should state the standard of review at the beginning of the brief and，if it furthers your argument，periodically remind the court of the appropriate standard.The rules of many appellate courts require a statement of the applicable standard of review to be included in the opening sections of the brief.Even when such a statement is not required，always draft your main arguments with the applicable standard of review in mind.

Consider the following examples:


ANSWER A:The court erred in denying Chisolm's motion for summary judgment.The scope of review of a grant or denial of summary judgment is de novo
 .This court therefore is
 not bound by the trial court's conclusions.



［Sections of argument omitted］



The trial court incorrectly concluded that applying the settlement-bar rule in this case would not conserve judicial resources or encourage settlement.To the contrary，Chisolm's dismissal from the case would constitute a significant savings of judicial energy.If Chisolm's action is not dismissed，the court must consider issues of Chisolm's negligence in order to apportion the liability between Chisolm and Arson.The issue of Chisolm's negligence will inevitably extend the trial and consume greater resources than if it were not in question.Moreover，enforcement of the settlement-bar rule may encourage Arson to settle，because Arson will know that if it loses，it must bear full responsibility for the plaintiff's damages without resource against Chisolm.In any event，the policy is to encourage settlements in the first instance.Chisolm was encouraged to settle in the first instance on the better that he would have no further liability.This Court is free to and should reject the trial court's erroneous conclusions to the contrary.



ANSWER B:The court erred in denying Chisolm's motion for summary judgment.



［Sections of argument omitted］



The trial court was wrong in concluding that no judicial savings would accrue by applying the settlement-bar rule.Judicial economy would be served by trying only the issue of whether Arson was negligent and the percentage of fault each should bear for Miller's damages.The court was also wrong in concluding that application of the settlement-bar rule would not encourage settlements.The court's focus is too narrow.Enforcement of the policy encourages settlements generally even if it does not encourage Arson to settle in the present case.Chisolm certainly was encouraged to settle based on the belief that he would have no further liability.


Answer A is better.Answer A states the standard of review at the outset and again during the argument when the trial court's finding are discussed.Answer A thus reminds the appellate court that it is considering a denial of a motion for summary judgment and that it may therefore freely substitute its judgment for that of the trial court.

Answer B，on the other hand，does not remind the court that its scope of review is de novo
 .Even though appellate judges are presumed to know the scope of review，the failure to expressly remind the court of its scope of review risks the appellate court's inadvertently or subconsciously giving undue weight to the trial court's conclusions.

3.Emphasize that a Decision in Your Client's Favor Would Further the Policies Underlying the Law

An argument that incorporates policy is stronger than one based solely on the law.Appellate briefs should contain a more extensive discussion of policy than trial court briefs.Appellate courts are responsible for providing guidance to the trial courts and for determining the direction of the law within their jurisdictions.Appellate judges，therefore，are very interested in understanding the policies supporting the applicable legal rules and determining whether those policies would be served by applying the rules to the case before them.This is especially true of the highest appellate court in a jurisdiction.A good appellate brief should clearly articulate the policies underlying the key legal rules and demonstrate how a decision in your client's favor would or would not further those policies.

Considering the following:


ANSWER A:The trial court erred in denying Chisolm's motion for summary judgment.In Sarasota Pools v.Buccaneer Resorts
 ，the West Florida Supreme Court adopted the settlementbar rule，which precludes any action for contribution by or against a setting tortfeasor.Sarasota is controlling.In that case，the injured party settled with the resort.She afterward filed suit against the non-settling pool contractor and obtained a judgment.The pool contractor then commenced an action for contribution against the resort.The court held that the settlement-bar rule precluded such a suit.The court reasoned that the policy of encouraging settlements and providing parties who settle with the benefit of their bargain would be further limited by such a ruling.Other decisions are in accord，e.g.Sunshine Health Care
 ，Inc.v.Rollins.




The facts of the present case are virtually identical.Chisolm settled with the plaintiff shortly after the incident.The plaintiff then sued Arson，and Arson brought this claim against Chisolm.The settlement—bar rule should preclude Arson's suit just as it did the claim in Sarasota Pools.The policy articulated in Sarasota Pools of encouraging settlements would be served by such a ruling.



ANSWER B:The trial court erred in denying Chisolm's motion for summary judgment.In Sarasota Pools v.Buccaneer Resorts
 ，the West Florida Supreme Court adopted the settlementbar rule，which precludes any action for contribution by or against a setting tortfeasor.Sarasota is controlling.In that case，the injured party settled with the resorts and filed suit against the non-settling pool contractor，obtaining a judgment.The pool contractor then commenced an action for contribution against the resort.The court held that the settlement-bar rule precluded such a suit.Other decisions are in accord，e.g.Sunshine Health Care
 ，Inc.v.Rollins.




The court in Sarasota
 articulated several policies fostered by the settlement-bar rule.The court stated that the rule was much easier to enforce and much fairer than the alternatives.The court further observed that the rule provided more predictability，allowing the parties to know the consequences of their conduct in advance.The court also said that the settlement-bar rule had the salutary effect of encouraging settlements and providing much-needed relief for the congestion in our court system.Legal commentators have agreed.In her article，the Settlement Bar Rule
 :Tough Choices
 ，Tough Answers
 ，89 Tallahassee L.Rev.135(1993)，Elizabeth B.Burns pointed to the rule's tendency to encourages settlements as its single most beneficial policy.



The facts of the present case are virtually identical to those in Sarasota.Chisolm settled with the plaintiff shortly after the incident.The plaintiff then sued Arson，and Arson brought this claim against Chisolm.The settlement-bar rule should preclude Arson's suit just as it did the claim against Sarasota Pools.



The policies underlying the settlement-bar rule would be well served by its application to this case.Chisolm would not have settled but for the belief that doing so would end his liability.The trial court's conclusion that the rule did not encourage Chisolm's settlement is simply wrong.This Court exercises plenary review in this manner and should disregard the trial court's erroneous determination.Moreover，to look at the current situation and determine whether the policy of encouraging settlement would be served is myopic.The proper question is whether the settlement-bar rule encourages settlements generally，not whether the rule should be disregarded after one tortfeasor settles if the remaining tortfeasors refuse to settle.The policy of conserving judicial resources would also be served by applying the settlement-bar rule to this case.The difficult issue of apportionment of fault between Arson and Chisolm would be removed from the case，leaving for trial only the issue of Arson's negligence.


Answer B is better.It effectively explains the key policies underlying the rule and demonstrates that the Supreme Court and a legal commentator have recognized the rule.Answer B then demonstrates how application of the rule to Chisolm's case would further the policies underlying the rule.It fleshes out the bare legal rules，making the argument much more compelling and significant to an appellate judge.

Answer A should look familiar to you.It is similar to the better answer under the third principle in Section 2(Briefs to a Trial Court).The answer is good for a trial brief but deficient for an appellate brief because it includes no extended discussion of policy.While Answer A correctly states the rules of law and mentions the supporting policy，it does not explain the underlying policy considerations and demonstrate how they would be served by applying the settlementbar rule.

4.Explain How Decision in Your Client's Favor Would Foster Harmony or Consistency in the Law

Appellate courts are concerned with the orderly development of the law.They want to ensure not only that the policies supporting the rules are being served but also that their decision will not create disharmony in the law or set bad precedent.You must therefore strive to convince the appellate court that a decision in your client's favor is consistent with previous decisions and that it would foster，rather than discourage，a rational development of the law.

Considering the following:


ANSWER A:The West Floroda Supreme Court's decision in Sarasota Pools v.Buccaneer Resorts
 is controlling.



［Argument on law and policy］



The trial court's decision therefore should be reversed.Its decision is contrary to Sarasota and Rollins.For the reasons given，Raseen was incorrectly decided and should be disregarded.



ANSWER B:The West Floroda Supreme Court's decision in Sarasota Pools v.Buccaneer Resorts
 is controlling.



［Argument on law and policy］



A decision reversing the trial court would therefore be in complete accord with Sarasota and Rollins.To the extent that Raseen was correctly decided，it is not to the contrary.The trial in Raseen had already commenced when the settlement was reached.The public policies of encouraging settlements and conserving judicial resources would not have been furthered by application of the settlement-bar in that case.


Answer B is preferable because it clearly articulates how a decision in Chisolm's favor would be consistent with the uniformity or harmony in this area of the law.Even the troublesome Raseen decision is harmonized.Answer A is little more than a summary.It fails to demonstrate how a decision in Chisolm's favor would contribute to the orderly development of the law.It does not attempt to harmonize the Raseen decision，leaving the court with two divergent lines of authority from which to choose.Answer A therefore is less persuasive than Answer B.

Section 4　Effective Advocacy in Brief Writing


导读


在美国，律师辩论书是非常重要的法律文书之一，辩论书的质量从很大程度上影响着判决结果。一篇质量上乘的律师辩论书要做到格式规范，语言简练有力，论点鲜明，旁征博引，让法官读后感到心悦诚服。

在美国的司法体制下，法院所作出的判决需符合既存的成文法、行政命令及判例法。但实际上，因案件事实的多样性与复杂性，具体案件的相关事实常与既存的成文法、行政命令和判例法预设的事实要件不符。法院在就既存的法律法规所未作规范的案例事实做判决时，其本身享有某种程度的自由裁量权。在这种情形下，你应设法影响法官的这种裁量权，使法官相信你的争辩不仅在情理上是公平正义的，在法理上也站得住脚。这就是你写律师辩论书的目的。

写律师辩论书之前，你应该确定你已经就案件做了完整细致的研究，对于与你当事人案件事实相关的重要判决与成文法的搜寻与引用没有遗漏。撰写一篇质量上乘的律师辩论书实非易事，除了掌握前两几章中介绍的一些写作技巧外，还要注意以下几点:

(1)严格注意格式和组成部分。

(2)尽量使用短句子和短段落。

(3)不用第一人称来写作。

(4)避免使用反问句。

(5)除非引述别人的话，不要用俚语、缩略语。

(6)称呼某物的用语前后一定一致。

(7)避免使用涉及性别歧视的用语。

(8)准确用词，注意易混淆法律字词间的细微差别。

MORE THAN ANYTHINGE ELSE，good brief writing requires good writing.A well-written brief has much in common with a well-common oped piece in a newspaper or a well-written magazine article.All hold the reader's attention，have a point of view，and clearly state a position.Lawyers who want to write good briefs will benefit from reading widely in literature，including periodicals，containing good writing.Look at the following example from E.B.White's book about a little girl named Fern and her pet pig Wilbur:


Carrying a bottle of milk，Fern sat down under the apple tree inside the yard.Wilbur ran to her and she held the bottle for him while he sucked.When he had finished the last drop，he grunted and walked sleepily into the box.Fern peered through the door.Wilbur was poking the straw with his snout.In a short time，he had dug a tunnel into the straw.He crawled into the tunnel and disappeared from sight，completely covered with straw.Fern was enchanted.It relieved her mind to know that her baby would sleep covered up，and would stay warm.


For several reasons，the writing in this paragraph is clear and holds the reader's interest.The words are evocative.Fern“peered”;Wilbur“poked”and“crawled”;Wilbur finished not“his milk”but“the last drop.”These sentences vary in length.White isn't afraid of writing a three-word sentences.Clauses are located at the beginning and ends of sentences.They don't pop up unexpectedly in the middle of a different thought.

White also knows what he is trying to say.He knows what ideas he wants to present and in what order they should be presented.

A legal writing benefit not only from good writing style，but also from the certainty and clarity in White's writing.A lawyer can only write a clear，well-organized brief if he knows what he wants to say and in what order to present his points.Brief writing is easier and the final product sharper when a lawyer has outlined it before beginning to write.

1.Shun Legal Jargon

One especially good example or this problem is the use of“appellant”and“appellee.”Good briefs generally do not use those terms except on the title page.State and federal appellate rules urge counsel not to use those terms，but instead to use the actual names of the parties or other equally unique identifiers.Indeed，although perhaps not strictly“jargon，”you should cast a suspicious eye on any words or phrases in the brief that do not serve a clear purpose.

In avoiding jargon，you are not prohibited from using legal terms of art.In a negligence case，you must discuss“standard of care.”In criminal cases，you must examine the various degrees of intent.When you use those terms of art you must be careful to explain what you mean，and when you can get away with using plain English non-legalese，do so.

2.Parts of the Briefs and How They Advocate

The purpose of a brief is to advocate.Every section，paragraph，sentence，and word of a brief should advocate in its own fashion.When you write a brief，make every part of the brief assist in making your client's point.More importantly，when you revise a brief，look at every section，paragraph，sentence，and word to make sure that it serves as its advocacy function.

When you write the brief，try to put yourself in the judge's place.Write with his point of view in mind.He doesn't know all the facts of the case and must be educated from the group up.He may know nothing of the substantive law relating to the case，so you must give him a full picture of that area of law in terms that he can understand.Try to put yourself in the judge's shoes at each phase of brief writing-outlining，drafting and editing to ensure that you are doing the best job of making your client's case to the forum that will be deciding it.

Appellate briefs have standard organizational structures mandated by rules;trial and motion briefs are somewhat more flexible.The following taxonomy relates directly to appellate briefs but may be adapted to other formats.


(1)Statement of the issues


The statement of issues is probably the most important part of the brief because it frames the case for the court.I advocate using the“deep issue”as conceived by the legal writing teacher Bryan Garner.This format uses one or two sentences followed by a question，and it is limited to 75 words or less.The sentences provide the necessary facts and，when appropriate，state the applicable legal standard.For example:


The city determined that a police officer should receive a“Class 3”disability pension.The officer appealed，and the Public Employees Retirement Board upgraded the pension to“Class 2.”The upgrade has no financial effect on the City;the PERF statute is not a party in the administrative proceeding.Does the City have standing to bring a judicial review petition?



Plaintiffs allege that seatbelt enforcement law does not require reasonable suspicion for a police officer to stop a motorist suspected of violating the seatbelt law，and that standard appears nowhere in the law's text.The general legal principle is that constitutional protections against unreasonable searches are implicit in criminal statutes.Does the seatbelt enforcement law violate the Indian Constitution because it does not explicitly incorporate the reasonable suspicion requirement?



Langen admitted violating the law governing real estate brokers by misappropriating money from his escrow account.The Real Estate Commission imposing sanction had not acted within the 60-day time period set by statute.Did Langen Waive his claim that the Commission failed to timely act by failing to pres-
 ent this claim to the Commission?


This format conveys the necessary factual and legal context in straightforward sentences.The format many lawyers have been taught，confining the issue statement to a single sentence，often requires circumlocation and wordiness that robs the issue statement of effectiveness.Other nostrums about issue statements，such as that they must start with the word“whether”，are equally hoary and should not restrict the writer.

The statement of issues must be objective enough to inform the court of the topic it will be considering，but sufficiently laden with information from your case to suggest the answer.A court is not helped by the following questions:Whether there is sufficient evidence to support a conviction?

An astute law clerk might discern that this case is criminal，but learns nothing about the charge or the evidence，which are key matters in determining the answer to the question.This question neither suggests the proper answer(a persuasive question)nor draws the reader's interest(an analytical question).An effective statement of issues will begin to tip the court's thinking in favor of your client early in the appellate process.

Well-drafted statements of issues advance the advocacy of the briefs and are crafted artfully to communicate each side's“slant”on the case at the very beginning of the brief，before there has been time for explicit advocacy or explanation.They give the court a feel for your position，and may even begin to convince the court that you are right，before a judge gets beyond the first page or two of your brief.


(2)Statement of the Case


This part of the brief may seem an unlikely place for advocacy，but do not overlook it.One way in which it can advocate is to omit information that is unnecessary to the court's consideration of the case(or，in its extreme form as permitted by Indiana Appellate Rule 8.3，it can be omitted altogether in the appellee's brief if there is no reason to deviate from appellant's statement).A statement of the case that contains extraneous information is boring and potentially misleading.Only the matters essential to a particular appeal should be contained in the statement of the case.

The statement of the case also provides your first opportunity to briefly summarize the issues you want the court to decide.In Indiana Appellate Rules and Federal Rules of Appellate Procedure both invite this kind of summary，asking that the statement of“the nature of the case”provides a vehicle for briefly explaining the factual circumstances and principal issues raised by the case，giving the court the flavor of the case well before the argument section of the brief.Here is an example:


In this case，plaintiffs have challenged Indiana's procedure for intercepting tax refunds to satisfy debts resulting from overpayments of Food Stamps.The State Defendants have conceded that the notices they sent to Food Stamp recipi-
 ents in connection with this process were deficient，as the District Court found.The State Defendant contests，however，the District Court's finding that the procedure for interception statute，Indiana Code 6.8.1.9.5，is facially unconstitutional.Finally，they appeal the District Court's order that repay tax refunds intercepted in the past because the order violates the Eleventh Amendment.


Our office often succumbs to the temptation to accept the other side's statement of the proceedings as permitted by Rule 8.3.The danger in accepting the statement without checking it is that jurisdictional defect will be overlooked.Only by carefully going through the record to ensure that jurisdictional prerequisites are satisfied can the appellee's attorney be sure is not a problem in the case that will permit dismissal without briefing.


(3)Statement of facts


As Judge Friedman of Federal Circuit has written，“The facts are the most important part in a brief.If the court can be persuaded to take a particular view of the facts，the legal conclusions may follow almost automatically.”Many advocates believe that the court should know how it wants to decide any case by the time it has concluded reading the statement of facts，so that argument section of the brief only has to provide the court the legal tools of needs to justify that result.

The statement of facts cannot contain any misstatement because such error，especially in the statement of facts，compromises the advocate's credibility.A lawyer who makes an inaccurate statement in the factual section of the brief risks his credibility in the court's eyes as to all other aspects of his advocacy.Make the statement of facts objective，and omit argumentative words or phrases.Follow each sentence with a citation to the record.In writing the facts，remember the substantive standards that apply.In appeals after trials in Indian，for example，the appellate court is to look at the facts most favorable to the judgment.You can present other facts in the record to the appellate court as well，but you must be careful not to present only the version of the facts that was rejected by the fact-finder.

But even in this format there is great room for advocacy in the language describing and placement of salient facts.For example，it is usually more effective if you put your best facts in short sentences and bury the less favorable facts in longer sentences.Bad facts often can be deemphasized by use of passive voice，which you should otherwise avoid.Word choice is the key in the statement of facts.Make sure you are careful to use language that is not misleading but that characterizes the facts favorable to your client(For example，a defendant is more likely to say that the witness testified that he“used a weapon.”While the prosecution in the same case will say the witness described how the defendant“repeatedly slashed the victim's throat and chest，nearly decapitating the victim.”)You should not use the statement of facts to regurgitate long passages from the record，but the statement of facts often can be spiced up by adding some colorful quotations.

Here is a recounting of a crime that would make a good statement of facts.It is taken from a legal brief but from a work of journalism:


As［Officer］O'Donnell remembers the events of February 11，he and［Officer］Bill Sheehan turned onto Canton Street，a wooded but heavily traveled road that feeds onto Route 128，at about seven-thirty and saw a Pontiac Grand Prix parked a few feet from the curb，with its emergency lights flashing.The driver，as seen in silhouette through the fogged window，seemed slumped in his seat.Parking the cruiser and walking back toward the Grand Prix，Sheehan and O'Donnell were met by a man dressed in fatigues，who had come out of passenger side to say that his friend was ill but no help was needed.The two policemen，suspecting a drunk driver，continued to the Grand Prix and looked in.“Hey，what's all the blood?”O'Donnell said.Someone said“Hey，”There was a blinding flash as O'Donnell turned，and he felt himself falling.There were more shots，and then O'Donnell，felling a foot next to him，grabbed at it and began struggling with the man in fatigues，only to have him break loose and run.O'Donnell drew his own gun and fired，bring the man down in the middle of Canton Street.As it turned out，O'Donnell had two minor wounds and serious powder burns of the face.Bill Sheehan lay dying on the street，a bullet from a snub-nosed 38 in his head.The man slumped in the driver's seal had a similar slug in the head，and died not longer after reaching the hospital.He was identified as Captain John Oi.The man in fatigues was Armand Therrien.His wounds were not critical，and the following morning，in Massachusetts General Hospital，a Westwood police officer was able to inform him that he was being charged with the murder of John Oi.


This narrative contains simple language，without jargon orcliché.The sentences tend to be short，but vary somewhat in length.The tone of entire paragraph is calm and straightforward，but by the end the reader is entirely convinced that Therrien is culpable for two deaths.

Great statement of facts shares two attributes illustrated by the excerpt.First，the neutral tone and unbiased viewpoint convey an impression that the story is completely factual and accurate.Second，the careful selection of facts and words to describe those facts turns this neutral presentation into a convincing argument for the lawyer's position.


(4)Summary of Argument


This section is particularly important in some courts where staff attorneys or clerks use the summary to evaluate cases，where judges read only the summary prior to oral argument，or where judges hearing many arguments in a single settling quickly need to refresh their recollections immediately prior to argument.In all cases，you should write a thorough，clear summary，without citations，that provides a clear and accurate outline of the argument.

The summary of argument is part of the argument.Do not just regurgitate your argument headings.Pick the salient features of your argument and artfully boil them down to a concise，accurate and persuasive summary.You should write the summary of argument last，after you are certain of the way in which your argument will take shape.


(5)Argument


The argument is the portion of the brief where you blend the facts and the law in a manner designed to convince the court to arrive at the result you advocate.Logical and compelling organization is the key to this portion of the brief.You should thoroughly outline the argument before beginning to write，considering all the alternative arguments and determining how best to arrange them.

At the outlining stage，one of the most important tasks is to decide which legal theories you will use and which you will discard.As Judge Alarcon of the Ninth Circuit has written，use a scalpel and not a shotgun in shaping your appeal.There is no“magic”number of points that should be argued in a brief，but the task of weeding out of weak arguments and concentrating on good arguments is vital.When you include weak arguments，they undercut the good arguments in your brief.In the brief，you should focus on your best arguments，usually placing your best arguments first in the brief(although，by convention，jurisdictional arguments usually go first，even before your best substantive arguments).

Mark Herrmann and Katherine Jenks have explained that the difference between a“writing”brief and a“great”brief is that the“winning”brief writer is willing to select and concentrate on the arguments that have the best chance of winning.The“great”brief，the long，ponderous，academic treatise that looks good on the shelf and may impress the client，is less likely to win because the court is likely to wade through its many complex arguments and difficult prose.Herrmann and Jenks acknowledge that although you can't win with an argument you don't make，you increase your overall odds of winning by streamlining your brief and jettisoning marginal points.

Punctuate your argument with argument headings that are pithy and actually argumentative.Headings should not be mere labels(e.g.“default，”“plain meaning of statute”)but should be sentences that relate directly to your case(e.g.“The Appellant Procedurally Defaulted This Issue Because He Failed to Raise It in the Appeal of His Conviction”).

Here are a few rules for writing the argument:



1
 )Argument should be affirmative.



State your point，not your opponent's.Argue for the result you want，not against the result your opponent wants.Too many briefs start out like this:


Appellant argues that the clear statutory language supports his construction.



Don't use your valuable space(especially when it's the first sentence of a
 section of the argument)to restate your opponent's position.


Here are some alternatives:


The statutory language does not support Appellant's position.



The statutory language gives the Appellant no support.



The statutory language supports Appellee's position because the disputed phrase，“doing business in，”is independent only if interpreted in the manner appellee urges.


Each of these alternatives is better than the sentence that restates your opponent's position.The last alternative is the best because it is a clear，affirmative statement of your position that is supported by enough detail to put some flesh on the bones of the general preposition it states.It is also an effective，albeit indirect，rebuttal of the other side's argument.



2
 )Write with topic sentences.



Tightly organize each portion of the argument，and begin each paragraph with a topic sentence that relates directly to the portion of the thrust of the argument as a whole.When you edit a draft brief，go through the argument paragraph by paragraph，asking the question“Does the topic sentence of this paragraph make a strong advocacy statement for my client that relates directly to the portion of the argument in which it is contained?”Too often，the point of the paragraph，which should be contained in the topic sentence，is buried at the end of the paragraph.Here is an example of this inverted structure:

Defendant's refused instruction #6 reads:


Merely presenting where firearms are located or association with persons who possess firearms is not along sufficient to support a finding of constructive possession.



Defendant argues that the trial court erroneously refused this instruction.However，the record demonstrates that the substance of the proffered jury instruction was covered by another instruction which was given to the jury.


This paragraph begins with a fact，not an argument.It then restates the opponent's argument before making its point.Here is an alternation of the paragraph that improves it:


The trial court correctly declined to give defendant's proffered instruction because the substance of the instruction was covered by another instruction that was given to the jury.The declined instruction states that“Mere presence where firearms are located or associated with persons who possess firearms is not alone sufficient to support a finding of constructive possession.”The trial court's instruction numbered 8，however，provided exactly the same information as was contained in the declined instruction.


This formulation is better advocacy.It makes the point of the paragraph in the first sentence，and then supports the point in the balance of the paragraph.It argues affirmatively，explaining why the trail courts decision should be affirmed，not why the appellant's argument is incorrect.It does not restate the appellant's argument.



3
 )Use authority in text
 ;avoid boilerplate.



It is important to support our arguments with authority，but it is just as important to integrate that authority into the text of your argument.It is less effective to banish authority to its own paragraphs，which are full of nothing but general statements of law supported by citations.The most effective way to argue is to begin with a topic sentence that deals explicitly with your case，then to support that sentence with detail from your case and with quotations or citations.Here is an example:


The law does not permit James to repudiate the 1992 Agreed Entry that ratified the 1991 modification of his child support obligation.A party may not claim benefits under a transaction or instrument and，at the same time，repudiate its obligations.Caito v.Indianspolis Produce Terminal Inc
 (1974)，162 Ind.App.590，596，320 N.E.3d 276，283.In this case，James claimed a benefit under the 1992 Agreed Entry by obtaining a resolution of the proceedings against him(albeit one he now finds unsatisfactory)and by postponing his trial to jail.He cannot now seek to repudiate the agreement which brought him those benefits.When a party enters into a settlement，he is stopped from asserting that he is not bound by it.Krick v.Farmers＆Merchants Bank of Boswell
 (1972)，151 Ind.App.7.279N.E.2d 254，160.


This paragraph integrates the facts of the case with the authority being cited.It does not relegate all of the authority to a boilerplate ghetto which may be useful to a clerk who is citing a draft opinion，but which is of little persuasive value to a judge who wants to read an analysis that applies the law to the facts of this case，not a treatise restating abstract legal propositions.

Another hazard of boilerplate is telling the judge what he already knows.Especially in the criminal context，it is likely that the judge who will be reading your brief has applied the standard of sufficiency of the evidence at least as many times as you have.As Judge Garth of the Third Circuit has written:


Most Judges are familiar with the relevant cases and law，but have to be educated as to how those cases and law are to be applied to the facts the appeal before them.When I sit on a case presenting a Brady issue(the government must disclose to defense counsel any exculpatory material known to the government)，I do need an extensive discussion of the law or the Brady principle，nor do I need 63 citations of the cases applying Brady，all of which say the same thing.What I do want to know is how the facts of this case fall，if they do，within the Brady doctrine，and whether the facts of this case satisfy each of the Brady requirements.


So why provide the judge with two paragraphs of boilerplate，without a single reference to the facts of your case?Far better provide half a dozen sentences explaining the facts of your case，a single sentence stating the standard with one or two recent citations，and end it.



4
 )Make policy argument.



Policy is important in some cases.In the simplest cases，where the law is settled and can be applied rather mechanically to the facts，policy arguments are of little use(for example，appellate courts no longer need to be told why they should defer to trial courts on issues of credibility).But in cases raising novel issues，especially relating to constitutional or statutory interpretation，it is vital to provide the court with policy rationales supporting your position.The court needs to be told indeed，convinced why it should rule in your favor.When a court potentially can support either result with the law，it will want to do what it considers right or fair，and you should tell the court why your result is the right or fair one.Here is an example of a policy argument:


Indiana's system requiring prior approval for construction of nursing home beds eligible for medical does not deprive Medicaid recipients of a free choice among providers.In light of the facts that Indiana already has the highest per capita
 numbers of nursing home beds in the United States，R.333，no system that limits the construction and conversion of beds based on demonstrated need can be said to limit access.According to the information Appellants provided to the trial court，more than a quarter of Indiana's nursing home beds are empty.R.333.Medicaid recipients，as well as non-Medicaid patients，have access to many nursing homes but neither group has access to every bed at every facility.


This paragraph doesn't rely on citations and precedent to convince the appellate court.Rather，it gives the court good，practical reasons for deciding in favor of result it advocates.In the particular case from which this paragraph is drawn，both sides had good legal arguments.The practical consequences，as illuminated in the briefs，probably weighed heavily in the court's final decision.

The paragraph section of the brief is where you must blend facts，law and policy in a coherent persuasive manner.A clear outline and logical flow are vital.The argument should be affirmative.Each paragraph should be related to the main flow of the argument through a topic sentence.Briefs that meet these criteria will be a cut above those that appellate courts usually see.



5
 )Conclusion.



The conclusion must state exactly the relief you want for your client，or alternative forms of relief if they are acceptable.The conclusion should state the relief you want and nothing more.Some others believe that the conclusion should summarize the argument，but there is another location(i.e.the summary of argument)more appropriate for such things.

3.Other Matters


(1)Pejoratives


Do not directly criticize opposing parties or counsel in your briefs.Use of such ad hominem
 attacks almost is always counterproductive.Andrew Frey and Roy Englert，experienced appellate counsel formerly with the Solicitor General's office，have provided this example about appropriate tone and its effects based on an Indiana case:

Tone matters too.In a recent，highly publicized criminal case，appellate counsel did a masterful job of identifying the issues and mustering legal and factual support for his client's position.He did so，however，in a self-righteous tone，overstating accusations of prosecutorial misconduct，belittling the trial judge，and portraying his client as the victim of a person who，the jury had found，was herself the victim of the client's serious criminal conduct.

The lawyer，who is prominently affiliated with an elite East Coast institution，should have been careful to adopt a respectful tone toward the Midwestern state judges he was addressing.We read the briefs before the case was argued.We concluded that if the judges thought the issues otherwise close，human nature probably would make them want to rule against the defendant because of his lawyer's imperious tone.We are not mind readers，but we do know that the defendant lost appeal by a 2—1 vote.


(2)Length


Briefs are called briefs for a reason.How long should a brief be?As short as possible to perform the work necessary.There are no hard-and-fast rules of length，but court appreciates short briefs when it is possible to make all the points you need to make and support them adequately in a short brief.Judge Evens of the Seventh Circuit，when he was a district judge，wrote the following about a brief he felt was too long:1)The story of the creation of the world is told in the book of Genesis in 400 words;2)the world's greatest moral code，the Ten Commandments，contains only 279 words;3)Lincoln's immortal Gettysburg Address is but 266 words in length;4)the Declaration of Independence required only 1，321 words to establish for the world a new concept of freedom.Together，the four contain a mere 2，266 words.On this routine motion to amend a civil complaint，plaintiff's approximately 41，596 words spread over an agonizing 124 pages.In this case，the term reply“brief”is obviously a misnomer.Rather than impressive，the“brief”is oppressive.

When a court imposes a page limit on briefs，never try to evade that page limit by skimping on margins or switching type faces in a manner prohibited by rule.The Seventh Circuit is especially persnickety on questions of type size and margin dimensions，and it has sanctioned lawyers who have sought to chest on length in these manners.Judge Kozinski of the Ninth Circuit has made clear how judges are affected by lawyers who cheat on page limits:

It tells the judges that the lawyer is the type of sleazeball who is willing to cheat on a small procedural rule and therefore probably will lie about the record or forget to cite controlling authority.

That characterization is to be avoided at all costs.If you also absolutely have to write a brief that is longer than the prescribed limit，ask permission in advance.

Be ruthless in limiting footnotes.Resist the impulse to show the court how much you know on a marginally-related topic by including a short treatise in a footnote.As Judge Alarcon of the Ninth Circuit has written，“Footnotes force the reader to break his concentration on your discussion of an issue to chase after an often extraneous diversion.”Justice Breyer made history in his first term as a Supreme Court justice by including no footnotes whatsoever in any of his opinions，and American law has not been noticeably diminished by his action.Justice Breyer has said“either a point is sufficiently significant to make，in which case it should be made in the text，or it is not，in which case，and don't make it.”


(3)Addenda


Proving addenda containing salient materials can significantly improve a brief.This proposition is especially true for federal courts，where the rules require that the lower court's decision，other relevant documents from the lower court and copies of relevant statutes and regulations be included in an addendum or appendix to the brief，which may be bound with the brief if it is short enough.A good appendix，containing copies of relevant statutory sections or lower court documents such as finding and conclusions or jury instructions，assists judges in understanding your argument.Judges have very heavy workloads and will smile when they find that they don't have to get up from their desks in the office or couches at home to find the materials they need.They'll be even more grateful if they're reading in the back seat of a car being driven to a distant hearing where they simply can't get access to the relevant law book or record volume to check out an assertion in a brief.


(4)Citations，Questions and Abbreviations


Avoid long quotations.Find only the best language and use it.The most artful advocates can find short quotations that support their points and that fits seamlessly into text of a paragraph that is otherwise in the advocate's voice.

1)Avoid string cites.Use the most recent case and the older case that established the proposition.Always use pinpoint cites to the exact proposition for which you are citing a case.Whenever you use a signal before a case，add a parenthesis after the citation explaining the relevance of the case's holding to the point you are making.

2)Avoid acronyms.Instead of using“OMPP”for“Office of Medicaid Policy and Planning，”use“Medicaid.”Instead of using“DMH”for“the Division of Mental Health，”use“the Division.”These words are easier for uninitiated judges to remember.If you avoid acronyms altogether，the judges won't be having to page back and forth in the brief to find your initial references so that they can decipher them.


(5)Writing Style


Here are ten specific suggestions about writing style:

1)Use active voice.

2)Try not to use forms of the verb“to be.”Substitute active verbs instead.

3)Minimize the use of adverbs and adjectives.Use more precise nouns and verbs instead.This principle is especially true of the words“clearly，”“plainly，”and the like that are often found in brief.When judges read these words，their guard immediately goes up because the statements they support generally are anything but“clear”or“plain.”

4)Prune unnecessary words and sentences.

5)Make sure your pronoun antecedents are clear.

6)Keep the subject and verb near one anthor.

7)Try to use a standard subject-verb-object order in most sentences.

8)Shift clauses to the end of sentences.They're especially bad if they're stuck in the middle of sentence.

9)Use simple，familiar，concrete words.

10)Don't overuse commas.Commas should be used to separate items in a series，to separate independent clauses joined by a coordinating conjunction，to separate introductory clauses or phrases，and to separate nonrestrictive parenthetical elements or appositives from the rest of a sentence.Commas may occasionally be useful on order situations，where thay can avoid confusion.

Good brief writing，like much of good lawyering，does not come easily.It takes hard work，creative thinking，self-criticism and plain old practice.The guidelines in this section will make brief writing easier and improve the final product.

Exercises:


1.Suppose you were Martin Harrison，an associate with ABC Law Firm in Indiana，U.S.A.Maria Jones was your client.The trial court made a proper judgment.However，the defendant filed a suit to an appellate court.Please write a brief to the appellate court in Indiana to affirm the judgment of the trail court.


The defendant Juvenile，fifteen(15)years old and the victim both were students of Emma Donnan Middle School in Indianapolis.On the afternoon of December 8，2005，Juvenile got on the bus，while the victim already sitting in front of the bus.Juvenile called the victim“bitch”when he went by.The victim went to the back of the bus where Juvenile was sitting to ask why he called her names.But Juvenile responded with calling the victim a“black bitch”and a“nigger”again.Juvenile started fighting by hitting the victim on her face which was painful.When the fight was stopped by others，the victim's nose was bleeding.

The trial court properly dealt with the evidence.There is sufficient evidence to prove beyond a reasonable doubt that Juvenile hit the victim and caused victim's nose bleeding thereby establishing Battery，Class A Misdemeanor.You are going to argue that the evidence is sufficient to prove that Juvenile hit the victim and caused bodily injury.

According to Smith v.State
 ，809 N.E.2d 938(Ind.Ct.App.2004)，you can know that the Court will neither reweigh the evidence nor judge the credibility of the witness when reviewing a claim of sufficiency of the evidence;rather，the Court will consider the evidence and reasonable inferences drawn therefrom that support the verdict and will affirm the conviction if there is probative evidence from which a reasonable person could have found the defendant guilty beyond a reasonable doubt.


2.Suppose you were Martin Harrison，a law clerk in the State of Indiana，U.S.A.The trial court made a proper judgment.However，the defendant filed a suit to an appellate court.Please write a brief to the appellate court in Indiana to affirm the judgment of the trail court.


On September 14，2005，Defendant was walking past the Metro Park in Marion County，Indian.Defendant came across several gas cans，he looks around and took a can and moved quickly to the front of the building.Defendant went quickly through the gate toward the end of the building and went around the building.The owner of the park was observing Defendant's movements through a wooden fence.This owner followed Defendant for a while and started saying“Hey”to him to his attention.Defendant turned and threw the gas can at the owner and field.The owner dialed 911 and police found Defendant in dry creek bed and arrested him with the help of a canine unit.

On September 15，2005，Defendant was charged with Court I，Theft，a Class D Felony;Court II，striking a Law Enforcement Animal，a Class A Misdemeanor and Court III，two counts of Resisting Law Enforcement by force，a Class A Misdemeanor.Defendant waived his right to a jury trial and a bench trial was conducted on January 10，2006，at which Defendant was judged of theft，resisting of law enforcement and one count of resisting law enforcement by force;he was acquitted of the remaining counts.

A sentencing hearing was held on January 10，2006.Defendant was sentenced to 545 days for Theft，365 days for Resisting Law Enforcement and 365 days for Resisting Law by force.The court ordered all of the counts to run concurrently.

According to McClendon v.State.
 671 N.E.2d 486，488(Ind.Ct.App.1996)，you know that the court will neither reweigh the evidence nor judge the credibility of the witnesses，when reviewing the sufficiency of the evidence.In the contrary，the Court will consider the evidence most favorable to the judgment together with all reasonable interferences to be drawn therefrom.According to the case Newman v.State.
 677 N.E.2d 590，593(Ind.Ct.App.1997)，the Court will affirm a conviction if it is supported by substantial evidence of probative value.

The statute IND.CODE SECTION 35—43—4—2 provides:

(a)A person who knowingly or intentionally exerts unauthorized control over property of another person，with intent to deprive the other person of any part of its value or use，commits Theft，a Class D Felony.

There are three relevant cases in Indiana State:


Brant v.State(1989)


PROCEDURAL POSTURE:Defendant sought review of a judgment of the Lake Superior Court(Indiana)，which convicted him of theft in violation of Ind.Code Section 35—43—4—2(Supp.1985).

OVERVIEW:Defendant worked as a car salesman.Defendant's employer agreed to sell him a car and that he would pay for the car by performing certain specified mechanical repairs on other cars at the lot and earning sales commissions.Pursuant to the agreement，defendant took his employer's check to the car's seller and returned with the car and title，which had been endorsed with him as the purchaser，but was not notarized.Defendant's employer kept the title on his desk.Defendant came to work one day and after speaking with his employer took the title and left.The court rejected defendant's contention that he lacked the requisite criminal intent.The court also held that there was evidence that the title had value as required under Code Section 35—43—4—2，and that defendant knew he had no right to take the title.The court determined that the State did violate a discovery order to disclose the criminal history of the complaining witness，the employer.The court found that there was no evidence or contention that the employer had been convicted of or even charged with any crime.

OUTCOME:The court affirmed the judgment.


Hart v.State(1996)


PROCEDURAL POSTURE:Defendant appealed his convictions by the jury in the Clay Circuit Court(Indiana)for intimidation with a deadly weapon in violation of Ind.Code Section 35—45—2—1，escape while using a deadly weapon under Ind.Code Section 35—44—3—5，and theft in violation of Ind.Code Section 35—43—4—2.

OVERVIEW:Pursuant to a tip off of defendant's erratic driving，a deputy town marshal(deputy marshal)followed defendant.After stopping defendant，the deputy marshal conducted sobriety tests and tried to disarm defendant and take him to a local hospital for urine test.As deputy marshal reached into his police car for brass knuckles，defendant pointed a gun at him and later escaped.Defendant argued，inter alia，that the trial court erred in giving instruction on“lawful detention”and in rejecting his tendered instruction on the same and that the trial court's instruction was misleading;that the trial court erred in denying his motion for directed verdict as to the escape and theft charges;that the trial court erred in allowing the state to amend information after the parties had rested;and that his conviction for escape while using a deadly weapon and intimidation with a deadly weapon violated the prohibition of double jeopardy.The court held that defendant was not prejudiced by the instructions and that the directed verdicts were not appropriate because the evidence was sufficient to support defendant's convictions and that double jeopardy was not violated.

OUTCOME:The court affirmed defendant's convictions for intimidation with a deadly weapon，escape while using a deadly weapon，and theft.


Brown v.State(1990)


PROCEDURAL POSTURE:Defendant appealed from a judgment of the Martin Circuit Court(Indiana)，which convicted him of attempted murder and resisting law enforcement.

OVERVIEW:After a bank robbery，defendant's car was stopped at a roadblock.Defendant shot at the policeman who was approaching the car.He was convicted of attempted murder and resisting law enforcement.He claimed that the evidence was insufficient，that he should have been granted a change of venue and individual sequestered voir dire
 ，and that the trial judge was biased.The court affirmed his conviction.The requisite intent for attempted murder could be inferred from the use of a deadly weapon in a manner likely to cause death or great bodily harm.There was ample evidence from which the jury could conclude that defendant used his gun in a manner reasonably calculated to cause severe injury or death.Defendant did not show evidence of pretrial publicity sufficient to create community bias or prejudice or that the potential jurors were unable to set aside preconceived notions of guilt.Defendant had no absolute right to separately question prospective jurors and failed to show highly unusual or potentially damaging circumstances.Defendant did not move for a change of judge on the basis of impartiality.

OUTCOME:The court affirmed defendant's conviction.


Chapter 5　Understanding Legal Citations


导读


在法律文书的写作过程中，写作者能否正确使用引注格式往往成为读者判断写作者专业能力的重要线索。在美国，《蓝皮书:法律写作统一引注手册》(The Blue Book:A Uniform System of Citation)是从事法律文书写作者在引注时的主要参考依据。

关于引注的格式要求，一定要找出例子进行观摩研究。下面几条建议供参考:

(1)引注时使用加下划线的方式来替代斜体字。

(2)引注条文时，如果无法使用代表条文的符号§，你可直接以sec.的方式来代替。

(3)当你引用判决中某特定段落时，须特别在引注中标示出你所引用段落的页数。

(4)对于相同内容的引用，仅需在第一次引用时加以引注。

(5)适当放置引注，可避免引注出现在每个句子句末的情况发生，否则，引注总放在每个句子的句末，不仅写作格式上不恰当，同时也会分散读者阅读时的注意力。

(6)对于含有写作者个人意见的句子，不须在句末以引注的方式交代形成你个人意见的相关判决。

THE STRENGTH OF a legal argument depends in large part on how law，as established in previous court opinions and precedents，is applied to a given case.Therefore，citation of relevant statutes and case law is a critical part of legal writing.Justices and other interested parties often go to the source and read the full text of legal opinions in order to better understand a party's argument.

Court opinions are widely published in books called reporters.This is where most citations to case law are made.There are many different reporters.The Montana Reporter，the Pacific Reporter，the Federal Supplement Reporter，and the Supreme Court Reporter are examples.

Citation of Legal Documents is a bit different from the footnotes and bibliographies of high school and college term papers，but the basic idea is the same:to allow the reader to know what sources were used in creating the written document，and where to locate specific information.

1.How to Cite Materials[1]


Cases and related research materials included in Model Supreme Court case packets are listed with a citation format that can be copied exactly as is for brief writing.However，the guidelines below can be used as a reference if needed.

Courts require citation in a specific format which can vary from court to court.The Bluebook
 :A Uniform System of Citation
 ，Cambridge:Harvard Law Review Association，most current edition，is the standard for legal citation in the United States.

Most cases are cited something like this:State v.Black
 ，570 P.2d 489(CO，1983)

(1)State v.Black
 is the name of the case，and like all titles，must be either underlined or italicized.

(2)570 is the volume number of the reporter where case information is found.

(3)P.2d is the name of the reporter where the Court opinion is found，in this case，the Pacific Reporter，second series.

(4)489 is the page number in the Reporter where the case opinion begins.

(5)(CO，1983)is the Court where the case was heard(in this case，Colorado)and the year in which the decision was issued.

Sometimes you need to note the specific page within an opinion.So，if you wrote the citation:State v.Black
 570 P.2d 489，493(CO，1983)，this would indicate that while the case opinion begins on page 489，the specific material you want people to notice begins on page 493.

Although it looks awkward to read，legal citations are usually placed directly into the text of a brief as shown in the example on page 20.In the narrative parts of a brief，complete citations are used the first time they appear，but may be abbreviated afterwards as follows:

If the full citation is:State v.Black，570 P.2d 489，491(CO，1983)

Subsequent citations may be abbreviated as:Black，570 P.2d at 493(if page 493 is where the specific information is located.)

Sometimes an opinion may be published in more than one reporter.Model Supreme Court case packets will include all the citation references needed for the Table of Authorities.If specific page numbers are cited in a narrative，just cite and use the page numbers of one reporter，the one used in the case packet.

2.How to Read a Case Citation

The“basic purpose of a legal citation is to allow the reader to locate a cited source accurately and efficiently.”American legal citations follow certain conventions that have arisen over the years.Correct case citations will generally show the names of parties，the court that made the decision，and the year of the decision.The citation will also include information about where to find the decision:a volume number，the name of the case reporter，and the page where the case is found.The citation must allow the reader to find the authority in a law library.

The best way to understand a legal citation is to look at an example.Consider this first citation.The number under each part of the citation refers to the explanatory paragraphs which follow the case citation.


Krys v.Lufthansa German Airlines，119 F.3d 1515，1518—19(11th
 Cir.1997).
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(1)The Parties


Many cases have more than one plaintiff or more than one defendant.A case citation，however，will usually show only the first named plaintiff and the first named defendant.Unless you are writing footnotes for a law review article，the case name should be underlined or italicized.Many people assume that the first name is the plaintiff-appellant，and the second name(after the“v”for“versus”)is the defendant-appellee.That is not always the case.In this example，Krys is the plaintiff-appellee(having prevailed in the lower court，here the U.S.District Court for the Southern District of Florida)and Lufthansa is the defendant-appellant.

Readers must also know that a case citation will give the name of only the first appellant and only the first appellee.Thus the following example:



Honduras Aircraft Registry
 ，Ltd.
 ，a Honduran Corporation
 ，and Honduras Air Register Bureau
 ，Limited
 ，a Bahamian Corporation
 ，Plaintiffs Appellees
 ，and Omega Air Sociedad de Reponsibilidad Limitada
 ，Intervenor Appellee
 ，versus the Government of Honduras and Guillermo Chineros
 ，Director General of Civil Aeronautics of the Repubic of Honduras
 ，individually
 ，Defendants Appellants
 ，119 F.3d 1530
 (11
 th
 Cir.1997
 ).



Becomes:



Honduras Aircraft Register
 ，Ltd.
 ，v.Government of Honduras
 ，119 F.3d 1530
 (11

 th
 
Cir.1997
 ).



Only the first name of the appellant and the first name of the appellee appear in the citation.


(2)Volume Number


The first number is the volume number of the reporter where the decision is found.The volume number in the Lufthansa example is“119.”


(3)Reporter(and Series)


The symbol“F.3d”indicates that this case is reported in the Federal Reporter，Third Series，which is published by the West Publishing Company.The symbol“F.2d”refers to the Federal Reporter，Second Series.


(4)First Page of the Case


This first number is the first page of the reporter where the case is found.This first page number is used not only to find the case in the reporter but also to“Shepardize”the case.To“Shepardize”a case means to use a private service offered by the Shepard's Company.The service tracks later court decisions that cite this court decision.By using this service，researchers can learn whether the case has been cited by other courts and whether the decision has been explained，followed，reversed，or distinguished.


(5)Pages Where the Cited Material is Found


Some cases can be exceptionally long—even 100 pages or more.Yet，even with shorter decisions，the time of readers and researchers is better spent when they can go directly to the pages or pages where the cited material can be found.Page 1515 is the first page of the case in the Lufthansa example.The pages where the cited material is found are pages 1518 and 1519.These pages are abbreviated here as 1518—19.


(6)Court


Unless the name of the court is obvious from the citation，you must include the name of the court in the parenthesis.With this information，the reader will know，for example，whether the case is binding or persuasive.The Lufthansa example is from the U.S Court of Appeals for the Eleventh Circuit.(Additionally，the Federal Reporter in which this case appears reports only cases from the U.S.Courts of Appeals for the various circuits.If the case were from a United States District Court，the decision may be reported in the Federal Supplement instead of the Federal Reporter.)


(7)Year of the Decision


The reader must also know the year of the decision.The year is the one in which the decision was issued，not when the case was argued.With this information，the reader will know which case is the most recent expression of the law.

3.Subsequent Case History

A writer must also include“subsequent case history”when a case is affirmed or reversed on appeal.Subsequent case history citations are also common when a state appellate court refuses to hear an appeal or when the U.S Supreme Court denies a writ of certiorari to have a case heard by the highest court in the nation.

In the following example，the citation shows that a decision from the U.S Court of International Trade was affirmed on appeal by the U.S Court of Appeals for the Federal Circuit.



Hasbro Indus.
 ，Inc.v.United States
 ，703F.Supp.941(Ct.Int'l Trade 1988)，aff'd，879 F.2d 838(Fed.Cir.1989).


Depending on the purpose of the citation，the writer may also chose to cite only to the appellate court's decision and not refer at all to the lower court.



Hasbro Indus.
 ，Inc.v.United States
 ，879 F.2d 838(Fed.Cir.1989).


Do you remember our first example with Lufthansa German Airlines?That case was appealed to the U.S.Supreme Court，but the Court refused the writ of certiorari.Here is how the case should now be cited:



Krys v.Lufthansa German Airlines
 ，119 F.3d 1515，1518—19(11th
 Cir.1997)，cert.denied，118 S.Ct.1042(1998).


The“S.Ct.”is an unofficial reporter of U.S.Supreme Court decisions.The official reporter is the United States Reports
 ，abbreviated as“U.S.”

4.Parentheticals

Readers are often assisted by the use of“parentheticals”that explain why the writer is citing to a particular page or pages.A“parenthetical”is the information contained in parenthesis after the case citation.As Professor Linda Edwards has noted，a writer can use parentheticals with case citations to“quote a nugget of language or to highlight examples of relevant facts from the cited case.”The following example，using the Lufthansa case once again，explains to readers that the case is cited for its discussion of the Warsaw Convention，an international treaty that limits liability to airplane passengers on international flights.



Krys v.Lufthansa German Airlines
 ，119 F.3d 1515，1518—19(11th
 Cir.1997)(discussing the applicability of the Warsaw Convention)，cert.denied，118 S.Ct.1042(1998).


Parentheticals may also describe the facts of the case:



Regensburger v.China Adoption Consultants
 ，Ltd.，138 F.3d 1201(7th
 Cir.1998)(unsuccessful lawsuit by prospective adoptive parents alleging that the adoption agency gave them a child who“was not three years old but was in fact between six and eight years old and mentally and physically delayed”).


Parentheticals may be used for sources other than judicial decisions，as demonstrated in these two examples:


63 Fed.Reg.27，112(1998)(requesting by the Secretary of State's Advisory
 Committee on Private International Law for pubic comment on a draft UNCITRAL Legislative Guide).



Maureen Bezuhly，David Fidler，Mark E.Wojcik，and Lane Porter，International Health Law，31 Int'l L.645，647(1997)(reviewing legal developments in the emergency measures to protect against“mad cow”disease).


5.Parallel Citations

There are official and unofficial reporters of judicial decisions.This means that a court decision can be found in more than one place.It also means that in some instances it will be necessary to provide a“parallel citation”to both the official and unofficial reporters.

A case reporter may be official or unofficial.The official reporter for case from the United States Supreme Court，for example，is the United States Reports.
 Unofficial reporters for Supreme Court decisions include the Supreme Court Reporters
 and the Supreme Court Reports
 ，Lawyers Edition.
 U.S.Supreme Court decisions are published in other sources as well，including United States Law Week
 ，newspapers such as the New York Times
 or the Chicago Daily Law Bulletin
 ，and electronically on several Internet sites.The official reporter is the version published or authorized by the court.The official version will control if there is a discrepancy with a version published by an unofficial(private)publisher.The official version usually takes much longer to publish，however.The unofficial reporters are available much more quickly and often contain additional features(such as summaries and headnotes)that make information in the court decisions more accessible to readers.

Parallel citations also exist for certain other courts.Decisions of the United States Court of International Trade will be published in the official reporter of that court，but many of the decisions will also appear in the Federal Supplement.
 Decisions of the highest court of the State of New York，the New York Court of Appeals，will be published in the official reporter for that court and in the Northeastern Reporter.
 Decisions for lower courts in New York will be published in the state reporters(such as A.D.2d)and in West's New York Supplement.
 Decisions for courts in California will appear in the California state reports and in West's California Reporter.


Here are examples of parallel citations for a state court decision from California and another from New York:



Philippine Export and Foreign Loan Guarantee Corp.v.Chuidian
 ，218 Cal.App.3d 1058，1099，267 Cal.Rptr.457，480(1990).




Sigmoil Resources
 ，N.V.v.Pan Ocean Oil Corp.
 (Nigeria)，234 A.D.2d 103，105，650 N.Y.S.2d 726，727(1996)，appeal denied，89 N.Y.2d 1030，680 N.E.2d 619，658 N.Y.2d 245(1997).


6.Understanding“ID.”

The“id.
 ”in American legal writing has nothing to do with the psychology of Dr.Sigmund Freud.The term is used to avoid repeating citations in full when the previous citation was to the same source.Id
 .is preferred over ibid.in American legal writing.This section explains“id.
 ”and gives several examples of how to use“id.
 ”correctly.

The Latin term ibidem
 (abbreviated as ibid
 )has been defined to mean:“in the same place;in the same book，chapter，passage，etc.:used to avoid the repetition of a reference.”Although ibidem
 would seem to be the preferred abbreviation for repetitive legal citations，writers in the United States use id.rather than ibid
 .The term idem
 is“used to indicate a reference previously made.”According to The Bluebook
 ，the term id
 .is used“when citing to the immediately preceding authority.”If the previous authority is a“sting”citation with more than one source，the use of“id.
 ”with multiple sources may confuse readers.

Here are some examples of the correct uses of“id.
 ”and“see id.
 ”


Adler v.Federal Republic of Nigeria，107
 F.3
 d 720
 ，726
 (9
 th
 Cir.1997
 )



Id.



Id.at 723


Under the Bluebook's rules for citing material that is on more than one page，only the last two digits will generally be used.



In re estate of Ferdinand Marcos Human Rights Litigation
 ，94 F.3d 539，542—43(9th
 Cir.1996)




See id
 .at 542



19 C.F.R.§141.31(1997)




See id
 .§141.32.



63 Fed.Reg.4682，4683(1998)




Id.
 §63，at 404


7.Using“ID.”With Parallel Citations

A parallel citation is a citation to another source that reprints the same material found in another place.Attorneys from other countries，for example，are often surprised by the number of different places that the same court case can be found.In other countries，the legal market is simply too small to support multiple publication of the same material.

The term“id.
 ”can also be used with sources that have parallel citations and subsequent legal history on appeal.Here are some correct examples using reported judicial decisions from California，Illinois and New York.



California





Philippine Export and Foreign Loan Guarantee Corp.v.Chuidian，
 218 Cal.App.3d 1058，1099，267 Cal.Rptr.457，480(1990).




Id.
 at 1098，267 Cal.Rptr.at 480.




Illinois




Doe v.Roe
 ，289 Ill.App.3d 116，129，681 N.E.2d 640，649，224 Ill.Dec.325，334(1997)，appeal denied
 ，174 Ill.2d 558，686 N.E.2d 1160，227 Ill.Dec.4(1997).


Id.
 at 128，681 N.E.2d at 639，224 Ill.Dec.at 333.



New York




Sigmoil Resources
 ，N.V.v.Pan Ocean Oil Corp.
 (Nigeria
 )，234 A.D.2d 103，105，650 N.Y.S.2d 726，727(1996)，appeal denied
 ，89 N.Y.2d 1030，680 N.E.2d 619，658 N.Y.S.2d 245(1997).


Id
 .at 104，650 N.Y.S.2d at 727.

8.Short Citations

A short citation form may be used if it identifies a case that was previously cited in the same document.Short cites may be appropriate to use when you cannot use“id.”The following paragraph illustrates a proper use of id.and a short citation form.

The Foreign Sovereign Immunities Act(FSIA)establishes a“comprehensive framework”for determining whether a federal or state court in the United States“may exercise jurisdiction over a foreign state.”Republic of Argentina v.Weltover
 ，504 U.S.607，610(1992);Adler v.Federal Republic of Nigeria
 ，107 F.3d 720，723(9th
 Cir.1997).Under the FSIA，a foreign state，as well as its agents and instrumentalities，“shall be immune from the jurisdiction of the courts of the United States”unless one of several statutory exceptions applies.28 U.S.C.§1604(1994).The FSIA confers original jurisdiction to the district courts over any nonjury civil action against a foreign state where the foreign state is not entitled to immunity under the Act.Id.§1330;Adler，107 F.3d at 723.These provisions of the FSIA provide the only basis to obtain jurisdiction over a foreign state in the courts of the United States.Argentine Republic v.Amerada Hess Shipping Corp.
 ，488 U.S.428，443(1989);Adler
 ，107 F.3d at 723.If the claim against the foreign country does not fall within one of the exceptions，the court will lack subject matter jurisdiction and must dismiss the case against the foreign country.Greenpeace
 ，Inc.
 (USA
 )v.State of France
 ，946 F.Supp.773，780(C.D.Cal.1996).

9.General Abbreviations:

The following abbreviations are commonly accepted in legal citation:

·　§Section*

·USC United States Code

·[image: img]
 Paragraph*

·ARM Administrative Rules of Montana

·Const.Constitution

·art.Article

·amend.Amendment

·Cir.Circuit(referring to Circuit Courts)

·ann.Annotated

·MCA or Mont.Code.Ann.——Montana Code Annotated

·cl.Clause

·2d，3d Second Series，Third Series(second or third set of volumes for a particular Reporter)

Note:If you need to say“section”at the beginning of a statement，spell it out，but if it's within a sentence，you may use the§symbol，available on most word processors.

*In Word Perfect on a PC，these characters can be accessed under the“Insert”menu＆endash;＞Characters＆endash;＞Typographic Symbols.On a Macintosh Computer，the key combination option-6 produces the§symbol for most word processing programs，option-7 produces [image: img]
 .


Laws/Statutes are cited as follows:


Montana Law:Montana Code Annotated 00—0—000(3)(a)＆emdash;(or Mont.Code Ann.)

＆emdash;abbreviated form:§00—0—000(3)(a)，MCA

Federal Law:10 USC section 3069

(this means volume 10 of the United States Code，section 3069)

＆emdash;abbreviated form:10 USC§3069

Other state formats vary，and Model Supreme Court participants can generally use the samples provided in the case materials if laws from other states are cited.


Constitutional materials are cited as follows:


State Constitution:

Article II，Section 1，Montana Constitution-abbreviated form:Art.II，§1，Mont.Const.

US Constitution:

Article II，Section 1，United States Constitution-abbreviated form:Art.II，§1，US Const.

Bill of Rights:

First(or whichever)Amendment to the United States Constitution


Case Law:


As noted earlier，the general form for legal citations is:Case Name，Reporter information(year)

·U.S.——U.S.Reporter(covers US Supreme Court decisions)

·F.Supp——Federal Supplement Reporter(contains Federal District Court opinions)

·L.Ed，L.Ed.2d——Lawyer's Edition Reporter(contains US Supreme Court decisions)

·F.，F.2d，F.3d——Federal Reporter(covers Federal Circuit Court of Appeals decisions)

·S.Ct.——Supreme Court Reporter(covers US Supreme Court decisions)

·Mont.——Montana Reporter(covers Montana Supreme Court decisions)

·P.or P.2d——Pacific Reporter(covers state court decisions from Alaska，Arizona，California，Colorado，Hawaii，Idaho，Kansas，Montana，Nevada，New Mexico，Oklahoma，Oregon，Utah，Washington and Wyoming)

Other regional reporters such as the Southern Reporter，Atlantic Reporter，etc.may sometimes be used as references in a Model Supreme Court case.Case packets will show how to cite them.




Appendix Brief Samples






A Brief to a Trial Court
 (1
 ):



SUPERIOR COURT OF THE STATE OF CALIFORNIA



IN AND FOR THE COUNTY OF SAN FRANCISCO


[image: img]



Ⅰ.INTRODUCTION



Plaintiff，Timothy Tyler，submits this memorandum in opposition to Defendant Eastern pacific University's motion for summary judgment.The statute of limitations was tolled in this action because Tyler had no reason to suspect fraud or to inquire further until he discovered the fraud in March 1993.This action therefore has been timely filed and is not barred.


Ⅱ.STATEMENT OF FACTS



Timothy Tyler was a member of his high school's varsity soccer team and was named to the state's All Star team.(Joint Stipulation of Facts 2.)In 1988，during the fall of his senior year，Tyler was recruited to play soccer for Eastern Pacific University(Eastern)by Richard Cramer，a recruiter for Eastern.Tyler had already accepted a full athletic scholarship to attend Yosemite College after graduation.(Joint stip.3，5)

In the course of their discussion，Cramer learned of Tyler's desire to obtain a graduate degree from the Global policy studies(GPS)program at E astern.Cramer told Tyler that Eastern had a policy of giving priority to its own graduates in admission to the GPS program.Cramer admits that he had no idea whether the GPS program had such a policy and made this statement only to induce Tyler to play soccer for Eastern.(Joint Stip.9)Tyler had previously spoken with the staff of the GPS program and on such policy had been mentioned.That discussion with GPS staff had concerned the excellence of the program and the high caliber of student the program was able to attract.(Joint stip.10)

Tyler subsequently declined the scholarship to Yosemite College and enrolled at Eastern.Sinceno scholarships were available，he financed his education by working part time and taking out substantial loans.Tyler was able to obtain a position as a student assistant in the GPS program.(Joint Stip.5)Although he assisted the admissions secretary during his freshman year，his responsibilities for applications and mailing letters as he was instructed by the secretary.Tyler was not involved in admissions decisions or aware of how they were made.The priority admissions policy was never mentioned during the course of his employment.(Joint stip.6)

In October 1992，Tyler applied for admission to the GPS program.When his application was denied in March 1993，Tyler discovered for the first time that Cramer had deceived him regarding the admissions policy.(Joint Stip.11)Tyler promptly filed this action in October of 1993 to recover the damages incurred as a result of Cramer's deception.


Ⅲ.ARGUMENT



TYLER'S ACTION FOR FRAUD WAS FILED WITHIN THE THREE—YEAR PERIOD

ALLOWED BY THE STATUTE OF LIMITATIONS BECAUSE HE DID NOT

DISCOVER UNTIL MARCH 1993 THAT HE HAD BEEN MISLED AND COULD NOT

REASONABLY HAVE DISCOVERED THE FRAUD EARLIER.

The statute of limitations for fraud does not begin to run until“the discovery，by the aggrieved party，of the facts constituting fraud.”Cal.Civ.Proc.Code 338.(d)(West 1985＆Supp.1994).Discovery occurs when the plaintiff obtains information“sufficient to make a reasonably prudent person suspicious of fraud，thus putting him on inquiry.”National Auto.＆Casualty Ins.Co.v.Payne
 ，261 Cal.App.2d 403.409，67 Cal.Rptr.784，788(1968).When a plaintiff has no reason to suspect fraud，however，the statute of limitations does not begin to run.Seeger v.Odell，18 Cal.2d 409，115 P.2d 977(1941);Hobart v.Hobart Estate Co.
 ，26 Cal.2d 412，159 P.2d 958(1945).

Seeger and Hobart are controlling here.In Seeger，an elderly couple was misled about an execution sale of their real estate by the defendants'attorney，who as an attorney，he knew all the pertinent facts about the sale.18 Cal.2d at 412，115 p.2d at 979.Similarly，in Hobart，the plaintiff was misled about the market value of his stock by the attorney who had represented his family's business for a long time.In both cases，the plaintiffs had no reason to suspect that they had been misled.And in both cases，the court held that the statute was tolled until the plaintiffs obtained information indicating that the attorneys had lied.Hobart，26 Cal.2d at 441，159 p.2d at 974;Seeger，18 Cal，2d at 418，115 p.2d at 982.

Tyler was similarly misled by someone who held himself out to be an expert.Tyler，a high school senior，had no reason to suspect that a recruiter employed by Eastern would lie to him about its admissions policy，just as the plaintiffs in Seeger and Hobart had no reason to suspect that the attorneys would lie to them.Thus，the statute did not begin to run until Tyler discovered Cramer's fraud in March of 1993.

Eastern's reliance on Bedolla v.Logan＆Frazer
 ，52 Cal.App.3d 118，125 Cal.Rptr.59(1975)，and National Automobile＆Casualty Insurance Co.v.Payne
 is misplaced.In these cases，the plaintiffs were either aware of other wrongdoing by the defendants that should have aroused suspicion or were in a position to know the information that disclosed the fraud.In Bedolla，the court held that the plaintiff general partners should have suspected more wrongdoing on the part of the defendant accounting firm when the partners were already aware of other discrepancies in the books kept by the firm.52Cal.App.3d at 130，125Cal.Rptr.at 68.And in Payne，the court held that members of a board of directors had a duty to discover a fraudulent sale of stock options that was contained in the corporate books.261 Cal.App.2d at 414，67Cal.Rptr.at 791.

Tyler，on the other hand，had no reason to suspect that Cramer had lied to him.His previous discussion with the staff of the GPS program had disclosed only that many of its students were honor graduates from major universities.There was no discussion regarding the preferential admissions policy.Unlike the defendants in Bedolla，Tyler had no information that should have led him to suspect fraud.

Tyler's situation is also very different from that of the directors in Payne，who had a fiduciary responsibility to know the contents of the corporation's books.Tyler，a part-time student worker，had no responsibility to learn how admissions decisions were being made.His job was to complete the various clerical tasks assigned to him by the secretary in the GPS program.

Tyler has been harmed by the deliberate deception Cramer used to induce him to attend Eastern for the benefit of its soccer team.He should not be barred from recovering for the damages he has incurred because it took four years for the truth to come to light.As observed by the court in Twining v.Thompson
 ，68 Cal.App.2d 104，113，156 p.2d 29，34(1945):

The courts do not lightly seize upon small circumstances in order to deny an award to an innocent victim of a fraud upon the ground that he did not discover the fraud sooner.

Since Tyler had no reason to suspect the lack of a priority admissions policy before his application was rejected，the statute of limitations began to run only in March 1993.This action therefore is timely.


Ⅳ.CONCLUSION



For the reasons stated herein，Eastern's motion for summary judgment should be denied.

Dated:March 17，1994

HERNANDEZ＆CRUZ

By____________

Maria Hernandez

Attorneys for Plaintiff

Timothy Tyler
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Ⅰ.INTRODUCTION



Defendant，Eastern Pacific University(Eastern)，submits this memorandum in support of its motion for summary judgment dismissing plaintiff Timothy Tyler's fraud action as barred by the three-year statute of limitations.The alleged fraud occurred five years ago，in 1988.Tyler did not file this suit until 1993.Tyler should have discovered the alleged fraud in 1988 or 1989 but did not do so because he failed to act diligently.Tyler's action therefore is time-barred.


Ⅱ.SATAEMENT OF FACTS



Eastern is a university in San Francisco.In October 1988，Eastern recruited Timothy Tyler，a high school senior residing in Wisconsin，to play soccer for the university.(Joint Stipulation of Facts§4.)Tyler matriculated at Eastern in September of 1989 and worked part time as a work-study student in the Global Policy Studies(GPS)program while he completed his under-graduate education.During his freshman year，Tyler assisted the GPS admissions secretary.His duties included sanding packets containing the program's hand-book and application to prospective graduate students and assisting in sending out letters either accepting or rejecting applicants to the program.(Joint Stip.§5—6.)In October 1992，Tyler，who was then a senior at Eastern，applied for admission to the GPS graduate program.He was denied admission in March 1993.(Joint Stip.§11.)

After he was denied admission，Tyler asserted that he had been misled in October of 1987 about an alleged policy of Eastern to give priority to its own graduates for admission to its GPS program.Richard Cramer，the recruiter who approached Tyler about playing soccer for Eastern，admits telling Tyler about such a policy.(Joint Stip.§9.)Tyler，however，had been told by university representatives during his own investigation of the GPS graduate program that excellent credentials were required for admission and that many of the GPS graduate students were honor graduates of major universities.No one in the GPS program has ever mentioned the priority admissions policy，since no such policy has ever existed.During the four years that Tyler was employed by the GPS program，1989—1993，no Eastern graduate was admitted to the GPS program.In fact，no Eastern graduate has been admitted to the program since 1983.(Joint Stip.§10，13—14.)

In October 1993，Tyler filed this suit against Eastern，alleging that he had been fraudulently induced to attend Eastern by Cramer's statement regarding the priority admissions policy.Tyler asserts that he declined a scholarship at another college to attend Eastern and that，as a result，he has incurred substantial debt to pay tuition.


Ⅲ.APGUMENT



TYLER'S CLAIM IS BARRED BY THE STATUTE OF LIMITATIONS BECAUSE HE FILED HIS COMPLAINT MORE THAH THREE YEARS AFTER HE KNOW OR SHOULD HAVE KNOWN THAT THE RECRUITER'S STATEMENT REGARDING THE PRIORITY ADMISSIONS POLICY WAS INCORRECT.

The statute of limitations for fraud requires that an action be brought within three years after all the elements of fraud have been met.Cal.Civ.Proc.Proc.Code§338(d)(West 1985＆Supp.1994);Remus Films
 ，Ltd.v.William Morris Agency
 ，244 Cal.App.2d 763，53 Cal.Rptr.529(1966).The statute further provides that the limitation period is tolled until“after discovery，by the aggrieved party，of the facts constituting the fraud or mistake.”Cal.Civ.Proc.Code§338(d).A plaintiff seeking to rely on the“discovery”exception of section 338(d)must prove that with reasonable diligence he could not have discovered the fraud earlier.See National Auto.＆Casualty.Ins.Co.v.Payne
 ，261 Cal.App.2d 403，67 Cal.Rptr.784(1968).

The alleged fraud here occurred in 1988，when Tyler declined the scholarship to another college and decided to attend Eastern at his own expense.The statute of limitations on the plaintiff's claim therefore expired in 1991.

Tyler cannot rely on section 338(d)to extend the limitations period because he failed to act with reasonable diligence in discovering the fraud earlier.The test for determining whether a plaintiff's delay in discovering the fraud was reasonable is an objective one.The limitation period begins to run when the plaintiff has information“sufficient to make a reasonably prudent person suspicious of fraud，thus putting him on inquiry.”Payne
 ，261 Cal.App.2d at 410，67 Cal Rptr.at 788;accord Bedolla v.Logan＆Frazer
 ，52 Cal.App.3d 118，125 Cal.Rptr.59{1975}.In Payne
 ，the court held that an action regarding the fraudulent sale of stock options was barred when the plaintiff corporation had two representatives on the board of directors of the defendant corporation for eight years prior to the filing of the action.The court found that the directors'participation in the management of the defendant corporation and their access to the books that disclosed the truth about the options were sufficient to make a reasonably prudent person suspicious of fraud earlier.

Similarly，in Bedolla，the court held that a fraud claim against an accounting firm was barred by the statute of limitations when，in the three years following the alleged fraud，the plaintiff general partners knew there were irregularities in the way the defendants had been keeping the financial records for several limited partnerships.The court explained that this financial mismanagement should have alerted the general partners，as reasonable men，to suspect other wrongdoing.It held that the statute began to run when the plaintiffs received information sufficient to put them on inquiry.52 Cal.App.3d at 125，125 Cal.Rptr.at 64.

Tyler's lack of reasonable diligence here is even more egregious than that of the plaintiffs in Payne
 and Bedolla.Tyler should have realized in 1988 that the recruiter's statement was inconsistent with the information he had already learned during his own investigation.He knew that excellent credentials were required for admission and that many of the students in the program were honor graduates from major universities.He also knew that no one he had spoken with previously had mentioned anything regarding a priority admissions policy.

Even if Tyler was not put on inquiry in 1988，he was in 1989，when he actually worked in the admissions office of the GPS program，assisting the admissions secretary in handling inquiries and sending out letters accepting and rejecting applicants.During this entire time，no one ever mentioned the priority admissions policy.These facts were sufficient to make a reasonably prudent person suspicious and placed Tyler under a duty to inquire further.Tyler's failure to do so precludes him from relying on section 338(d)to extend the limitations period.A simple question would have revealed the truth.Tyler's failure to ask that simple question，given his access to the truth，establishes a lack of reasonable diligence.The statutory period thus expired by 1992.

Tyler's situation is far removed from those cases in which the defrauded parties had no easy access to the correct information and no reason to suspect fraud before the three-year period expired.In Hobart v.Hobart Estate Co
 .，2d 412，159 P.2d 958(1945)，the plaintiff brought an action for a fraudulent stock sale five years after the sale occurred.The court held that the plaintiff was not barred by the statute of limitations because he had no notice until five years after the sale that the seller had misrepresented the value of the stock，and because the seller，an attorney who stood in a fiduciary relationship to the plaintiff，actively discouraged the plaintiff from conducting an independent investigation.26 Cal.2d at 439，159 P.2d at 973.

Similarly，in Seeger v.Odell
 ，18 Cal.2d 409，115 P.2d 977(1941)，the court allowed an elderly couple to bring an action more than three years after the fraudulent sale of their real estate.As in Hobart
 ，the means of discovery were not easily accessible and the plaintiffs had no reason to suspect wrongdoing.The court held that it was not reasonable to expect the couple to discover the fraud when the pertinent records were some distance from their home，they had had no previous chance to inspect the records，and they had no reason to suspect fraud during the three-year period.18 Cal.2d at 417，115 P.2d at 982.

Tyler's case differs from Hobart
 and Seeger
 in two important respects.First，the plaintiffs in Hobart
 and Seeger
 had no reason to suspect a misrepresentation.Tyler，on the other hand，surely knew that no graduate from Eastern received preferential treatment during his tenure as an employee in the admissions office.This fact would have aroused suspicion in the mind of any reasonable person.Second，the plaintiffs in Hobart
 and SeegerP
 could not reasonably have been expected to investigate.In Hobart
 ，the sellers discouraged him from doing so，and in Seeger
 ，the buyers lived some distance away.Unlike those plaintiffs，Tyler had the information at his fingertips.No one actively concealed the true admissions policy or discouraged him from investigating.All he had to do was ask.

The law requires plaintiffs in a fraud action to exercise diligence in finding out the truth once they have been put on notice that further inquiry is needed.Tyler's failure to make even the simplest inquiry once he had notice of the GPS program's true admissions policy precludes him from relying on section 338(d)to toll the statute of limitations.Therefore，the three—year period for bringing a complaint expired no later than 1992.Tyler's complaint，filed in 1993，is barred by the statute of limitations and should be dismissed.


Ⅳ.CONCLUSION



For the reasons stated herein，Tyler's claim is time—barred，and Defendant's motion for summary judgment should be granted.

Dated:March 12，1994

SUMUEL，PARKS＆RIORDAN

By________________

Attorneys for Defendant

Eastern Pacific University
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PLALNTIFF'S MOTION IN LIMINE





TO BAR CERTAIN TESTIONY OF DAIVA JUZENIENE



Now comes the Plaintiff.SUSAN CIHON，as Special Administrator of the Estate of MARGARET CONROY，deceased，by her attorneys，Ambrosc＆Associates，P.C.，and moves this Court to bar the admission of certain testimony of Daiva Juzeniene.In support of her Motion，Plaintiff states as follows:


A.INTRODUCTION


On October 27，2002，Margaret Conroy was a patient at the Defen dant's hospital.Daiva Juzeniene was a Patient Care Assistznt(“PCA”)employed by the Defendant and charged with caring for Mrs.Conroy that morning.At approximately 10:30 a，m，Mrs.Conroy was fatally injured when she fell to the floor during a shower.Mrs.Juzeniene was responsible for assisting Mrs.Conroy with the shower.Mrs.Juzeniene left Mrs.Conroy alone in the shower to go make Mrs.Conroy's bed.


B.BACKGROUND


Daiva Juzeniene began working at the Defendant's hospital as a PCA in April of 2002.[3]
 After an approximately two-week training period，she was placed on Mrs.Conroy's eventual floor.Ex.A，p.33.Despite her agreement that a woman falling and ultimately dying while under her care is an unusual event that would stand out in her life，Mrs.Juzeniene says she has no independent recollection of what she did regarding Mrs.Conroy's shower that morning.Ex.A，p.56(“I don't very remember.It's like four years ago.”)，74，93，She claims no memory of entering Mrs.Conroy's hospital room;whether Mrs.Conroy was in bed;whether she received any report about Mrs.Conroy before the shower;who made the decision to shower Mrs.Conroy;whether she gave any instructions to Mrs.Conroy before the shower;or when she placed Mrs.Conroy in the shower.Ex.A，p.50，51，53，59，60，61，63，90.Nor can she recall how Mrs.Conroy looked while lying on the floor;if Mrs.Conroy was wearing a gown or was naked;if a towel was down;or whether Mrs.Conroy fell inside or outside of the shower.In fact，Mrs.Juzenierne claims she remembers only making Mrs.Conroy's bed during the shower，hearing a noise，opening the bathfoom door，and finding Mrs.Conroy on the floor.Ex.A，p.59，79，80.This，and of course，Mrs.Conroy's alleged apology to Mrs.Juzeniene expressing that it was not her.fault.Ex.A，74—75，80.

Consequently;it is anticipated that the Defendant will attempt to offer evidence of Mrs.Juzenieme's supposed habit or custom.In her deposition，Mrs.Juzeniene testified about the assistance she usually provides a patient when showering.Ex.A，p.65.Mrs.Juzeniene says fhat usually(Ex.A，P.66—68):

·She sits the patient up in his/her bed for a few minutes to assess illness or dizziness;

·If the patient is dizzy，she does not give the patient a shower;

·If the patient is not dizzy，she walks with the patient to the shower;

·The amount of assistance she provides when wallking to the shower，depends on the patient's ability to walk;

·Once in the bathroom，if the patient needs the assistance.she removes his/her gown and/or monitor;

·She places a towel on the floor;

·She places the patient in the shower chair;

·If the patient does not need assistance inaside the shower.she closes the curtain;

·She tells the patient to use the emergency pull cord if needed;

·She tells the patient I am here for you;

·If necessary，she stays inside the bathroom and waits until the shower is completed;

·If the patient does need assistance inside the shower，she helps him/her with washing inside the shower;

·Once the shower is completed，she places the patient on the toilet;

·If needed，she assists the patient with putting his/her gown and monitor back on his/her body;

·She walks the patient back to the bed.


C.ARGUMENT


The above anticipated testimony is irrelevant and inadmissible.Evidence of the conduct of a person on another occasion or occasions is not relevant to the question of her conduct on the occasion in issue，except to show habit，state of mind，knowledge，or intent.Dillon v.U.S.Steel Corp
 .，159 Ill.App.3d 186，200，511 N.E.2d 1349(1st
 Dist.1987).To be relevant，habit or custom evidence must be demonstrated to such a degree that the desired inference may be drawn therefrom.Bradfield v.Illinois Central Gulf
 ，115 Ill.2d 471，477，505 N.E.2d 331(1987)(Ryan，J.，dissenting).The party seeking admission of such evidence“must establish conduct that becomes semiautomatic，invariably tegutar，”and not merely a tendency to act in a given manner.Knecht v.Radiac Abrasives.Inc.
 ，219 Ill.App.3d 3d 979，986，579 N.E.2d 1248(5th
 Dist.1995);Alvarado v.，Iraida，278 Ill.Appp.3d 494，497，663 N.E.2d 63(1st
 Dist.1996)(“It is the notion of virtually invariable regularity that gives habit its probative force.”).


Showering Patients Is A Discretionary Act


In Knecht
 ，the Appellate Court explained that“a semiautomatic，invariably regular act is one in which discretion—that is，the studied reflection and choosing between options，however fleeting，present in the decision-making process—has been removed
 .”219 Ill.App.3d at 987(emphasis added).There，the plaintiff alleged his defendant employer had fired him for exercising his rights under the Workers'Compensation Act，Id
 .at 981.The defendant sought to introduce the testimony of an employee that its personnel director had been fair when dealing with workplace disputes in the past，and a series of documents relating to the resolution of other previous claims.Id
 .at 984—985，The trial court barred the evidence.and the Appellate Court affirmed.Id
 .at 984—985.The Appellate Court reasoned that each decision to pay compensation and retain those who have received compensation is“necessarily a discretionary act，not semiautomatic and invariably regular.”Id
 .at 987.Thus，the Court held，that conduct constituting habit lakes on characteristics of a ministedal[4]
 rather than a discreilonary act.

Similarly.here，the evidence overwhelmingly demonstrates that showering a patient is a purely discretionary process.Mrs.Juzeniene herself testified that how she showers a patimat“depends”on that individual patient，including the patient's condition and the level of assistance the patient needs.Ex.A，p.20.These individual needs also effect whether Mrs.Juzeniene will remain with the patient in the bathroom during a shower or do other things in the hospital room such as make the bed.Ex.A，p.94.Barbara Gilbert，another PCA working on the same floor as Mrs.Juzeniene in October of 2002，testified that each patient is individually assessed and given assistance based upon the patient's own needs.[5]
 Even the Defendant's own expert，Faye Kopplin，opined that the standard of care is“individualized”and“could be”different from patient to patient“depending on several circumstances.”[6]


This is because the assistance provided to patients when showering often difters among them.Mrs.Juzeniene testified that“assistanee”does not necessarily mean you assist a patient into the shower“all the dine.”Ex.A，p.54.Rather，you have to determine“how much assist［ance］”the patient actually needs.Ex.A，p.54.In Mrs.Juzeniene's words，it“depends”on“everything I do in terms of assessments of the patient.”Ex.A，p.58—59.This understanding is shared by Mrs.Conroy's attending physician，Dr.Andina，who testified that there are“differmat levels of assistance”with showering.[7]
 According to Dr.Andina，sometimes an aide needs to do“slmost anything，”but other times the aide only needs to“standby and watch the patient.”Ex.D，p.42—43.So too，managing murse，Kelly Albertson，agrees that everybody“needs a different level of help”or“a different level of assistance.”[8]
 The Defendant's expert as well，was adamant in expressing that the assistance provided to a patient from the bed to the shower is“absolutely not”the same for each patient:“It depends—it's an individualized assessmment.”Ex.C.p.146.In fact，Ms.Kopplin testified that one PCA“may have some variance in routine
 ”from another PCA regarding how they shower a patient.Ex.C，p.157(emphasis added).

For example，the charge nurse，Joanne Wagner.explained that some patients cannot do anything for themselves while some can do everything for themselves.and some are capable of doing some things but need help with others.[9]
 Mary Wojnarowski，Mrs.Conroy's primary care nurse that morning，similarly expressed that some people can undress themselves but some need assistance;some people need to be washed in the shower and others do not;some patients are told to hold onto the satety bars，but some do not need this instruction;and some patients need assistance drying off，while others do not.[10]
 Echoing this reality，Kelly Aibertson，testified that some“patients need help，some don't.Some you just have to wash their back.Some do it all themselves，Some you have to give them a complete bed bath or some you shower.Some could do their feet，some can't.It depends on the patient.”Ex.E，p.34—35.Indeed，PCA Barbara Gilbert，testified regarding a multitude of varying patient needs on Mrs.Juzeniene's floor in October of 2002.See Ex.B.p.36—49.[11]


In Knecht
 ，evidence the employer treatcd employees fairly in similar work-place disputes was barred because the choices involved in deciding how to treat different employees in even similar situations remain.just that—decisions.Here，in the same way，the many decisions involved with showering different patients in varying situations are also just that—decisions.The Knecht
 Court explaincd that these decisions，or choices between options，are discretionary acts.219 Ill.App.3d at 987.Such acts，by their very nature，remove an action from the realm of invariability.Id
 .Here，given the complete agreement regarding the individualized nature of patient showering，it can hardly be said that Mrs.Juzeniene's description
 of her practices as usual makes them invariable，let alone semiautomatic.See
 Alvarado
 ，278 Ill.App.3d at 497(“Vernacular cannot substitute for facts.”).Nor can such analytically based patient-specific choices be considered ministerial.In the words of Joanne Wagner，there are several different ways to assist a patient，so“there is no way of knowing”how［Mrs.Juzeniene］—in this case，how she assisted the patient.“Ex.F，p.48.


D.CONCLUSION


WIIEREFORE，the Plaintiff.SUSAN CIHON，as Special Administrator of the Estate of MARGARET CONROY，deceased.respectfully requests that this Court prohibit the admission of any alleged habit or custom testimony as described ahove.[12]


Anthony M.Sciara
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PLAINTIFF'S TRIAL BRIEF


Submitted by:

BOND，SCHOENECK＆KING，PLLC

Attorneys for Plaintiff

Office and P.O.Address

One Lincoln Center

Syracuse，NY 13202—1355

Telephone:(315)218—8000


INTRODUCTION/ISSUES BEFORE THE COURT


At issue in this trial is whether the named Defendants denied Plaintiff his constitutional right to adequate medical care where Plaintiff clearly suffers from significant hearing and speech impairment.

Plaintiff is a hearing and speech impaired inmate，formerly housed at Downstate Correctional Facility and transferred to Auburn Correctional Facility(“ACF”)in or around January of 2001.

Beginning in June of 2001，Thompson sent letters to the prison superintendent，J.Burge(“Burge”)and nurse administrator，C.Cayne(“Cayne”)，to notify them of his hearing and speech disabilities，that the ACF facilities were lacking，and to request a transfer to a different facility.Thompson sent similar letters to Burge and Cayne on or about August 8，2001.

On or about August 6，2001，Thompson filed an Inmate Grievance Complaint(“ICG”)，stating his disability and requesting a transfer to a different facility.On or about August 27，2001，the ACF Inmate Grievance Resolution Committee(“IGRC”)concluded that:

it［was］painfully obvious to every member of this Committee at the hearing that grievant not only has a hearing impairment but speech impediment as well.He communicated with us via a series of sign language，grunts，gestures and barely understandable'words.'It is apparent that he has great difficulty communicating and would be at a disadvantage here.As such，we believe his action requested［transfer］should be granted to the extent that a Sensorially Disabled Unit would be a better place to house grievant.Directive 2612，“Inmates With Sensorial Disabilities”，indicates that Eastern，Wende or Sullivan are better equipped to deal with grievant's specific needs.We now ask the Superintendent to consider this matter.

On or about September 10，2001，K.Wosneski(“Wosneski”)，of the NYS Office of Mental Health(“OMH”)，examined Thompson.Wosneski stated:

Upon interview，it was immediately evident that this individual was hearing impaired to a significant extent，and he was speech impaired，such that much of his verbalizations were not understandable.He communicated with a mixture of signing，gestures，sounds and some words.

On or about September 17，2001，Burge denied Thompson's grievance，stating:

［p］er Medical Department if inmate wears and maintains hearing aid，communication needs can be met at all facilities.There is no documentation in inmate's medical records to substantiate the needs for a transfer to a Sensorially Deprived Unit.

On or about，October 11，2001，Thompson's counselor，M.Ginnerty(“Ginnerty”)advised Thompson that it was her opinion that Thompson did not need to be transferred to another facility to accommodate his medical needs.

Shortly thereafter，Thompson appealed Burge's denial of the grievance to the Inmate Grievance Program Central Office Review Committee(“CORC”).On or about October 31，001，CORC denied Thompson's appeal，stating that:

CORC notes that the grievant has a mild hearing loss in his left ear which does not require amplification and does not meet the criteria for placement in a facility designated for the sensorially disabled.In addition，CORC notes that there is no documentation in the grievant's records that he has a speech impediment，contrary to his claims.CORC notes that the grievant is presently housed in a facility which is able to meet his programming needs.

On or about November 16，2001，Cayne sent Thompson a memo advising him that:The audiologist wrote on the consult that“with proper amplification(hearing aid)-functional hearing communication per daily listening needs at all facilities.”You don't qualify for a special program.There are men here that have two hearing aids and are in programs.

On or about December 3，2001，Thompson was screened again by Wosneski of the OMH，who determined that Thompson did not have a mental health problem，but that“there is apparent disability related to his hearing-loss and speech impediment.”Moreover“his articulation is slurred and unclear，making his expressed words difficult to understand.Easy interaction is strained to say the least，but not impossible.”

Most troubling，however，is the fact that Plaintiff did not have hearing aids from at least September of 2005 through March of 2007.Defendant Burge，in his September 17，2001 unilateral denial of Plaintiff's grievance，stated that as per the medical department，Plaintiff would be able to function if provided with a hearing aid.Despite this acknowledgement，Plaintiff went without hearing aids for over two years.Plaintiff clearly states facts sufficient to demonstrate a violation of his civil rights.


PROCEDURAL HISTORY


Plaintiff commenced this action pro se by filing a complaint on or about March 10，2002.The Complaint was subsequently amended;the most recent Amended Complaint was filed on June 17，2002(hereinafter referred to as“the Complaint”).In the Complaint，Plaintiff alleged that the aforementioned conduct constituted violations of his civil rights under the Americans with Disabilities Act as well as the Eight Amendment to the United States Constitution.

On September 15，2006，this Court issued an Order appointing H.J.Hubert，Esq.of Bond，Schoeneck＆King PLLC，as trial counsel for Plaintiff.By way of the same order，the Court instructed that the discovery deadline in this matter had passed，and that Plaintiff's counsel was to prosecute the action based upon the discovery produced to date.

The parties now proceed to a trial of this matter concerning Plaintiff's claims regarding the denial of his constitutional rights.


LEGAL ISSUES




DEFENDANTS HAVE VIOLATED PLAINTIFF'S CIVIL RIGHTS BY FAILING TO PROVIDE ADEQUATE MEDICAL CARE.



Each of the Defendants engaged in conduct that constitutes a blatant violation of Plaintiff Kenneth Thompson's civil rights.Section 1983 of Title 42 of the United States Code provides redress to those who have suffered violations of constitutionally protected rights:

Every person who，under color of any statute，ordinance，regulation，custom or usage of any State or Territory or the District of Columbia，subjects or causes to be subjected，any citizen of the United States or other person within the jurisdiction thereof to the deprivation of any rights，privileges or immunities secured by the Constitution and laws，shall be liable to the party injured in an action at law，suit in equity，or other proper proceeding for redress.

A claim under§1983 is established by demonstrating，by a preponderance of the evidence，that(a)the conduct complained of was committed by a person acting under color of state law，(b)that the conduct deprived the plaintiff of rights，privileges，or immunities secured by the Constitution or laws of the United States，and(c)that the defendant's acts were the proximate cause of the injuries and consequent damages sustained by the plaintiff.See
 Matthew Bender，MODERN JURY INSTRUCTIONS§87—68.

Among the multitude of claims that fall within the scope of Section 1983 are Eighth Amendment Claims based on Defendant's failure to provide adequate medical care as well as claims based on the Americans with Disabilities Act and the Rehabilitation Act of 1973.In order to establish a violation of the Eighth Amendment due to inadequate medical care，a prisoner must prove“deliberate indifference”to a“serious medical need”.Estelle v.Gamble
 ，429 U.S.97，104(1994).The deliberate indifference standard contains both an objective and a subjective prong.First，the alleged depravation must be，in objective terms，“sufficiently serious”.Wilson v.Seiter
 ，501 U.S.294，298(1991);Cuoco v.Mortisugu
 ，222 F.3d 99，106(2d Cir.2000).Factors that are relevant in determining whether a serious medical condition exists include“the existence of an injury that a reasonable doctor or patient would find important and worth of comment or treatment;the presence of a medical condition that significantly affects an individual's daily activities;or the existence of chronic and substantial pain.”Chance v.Armstrong
 ，143 F.3d 698，702(quoting McGuckin v.Smith
 ，974 F.2d 1050，1059—60(9th Cir.1992).“A serious medical need exists when the failure to treat a prisoner's condition could result in further significant injury or the unnecessary and wanton infliction of pain.”Smith v.Carpenter，316 F.3d 178，187(2d Cir.2003).

Second，the charged official must act with a sufficiently culpable state of mind.Wilson，501 U.S.at 298—299.Deliberate indifference requires more than negligence，but less than conduct undertaken for the very purpose of causing harm.Farmer v.Brennan
 ，511 U.S.825，835(1994).The necessary state of mind has been likened to one of criminal recklessness.Hemmings v.Gorczyk
 ，134 F.3d 104，108(2d Cir.1998).A prison official acts in a deliberately indifferent manner where he or she“knows of and disregards an excessive risk to inmate health or safety;the official must both be aware of facts from which the inference could be drawn that a substantial risk of serious harm exists，and he must also draw the inference.”Farmer
 ，511 U.S.at 837.Simple negligence，or an inadvertent failure to provide adequate medical care is insufficient to establish deliberate indifference.See
 ，e
 .g
 .，Davidson v.Cannon
 ，474 U.S.344，347—48(1986).


A.Plaintiff Suffers from a Sufficiently Serious Medical Condition


“The ability to hear is a basic human need affecting daily activity and sufficiently serious to warrant treatment by physicians.”Degrafinreid v.Ricks
 ，417 F.Supp.2d 403(S.D.N.Y.2006).In Degrafinreid
 ，the court held that a loss of hearing constituted a sufficiently serious medical condition to satisfy the objective pro ng of the deliberate indifference test.Id
 .The court reasoned that because it was undisputed that the Plaintiff had received medical treatment while in custody for his loss of hearing;and that he was supplied with hearing aids and batteries，it was clear that his condition was serious.Id.The court also held that a prisoner's ability to hear was critical，“not only in terms of enjoyment and good health but also，and perhaps most importantly，in terms of safety and security-particularly so in the controlled environment of a prison.”Id
 .

Similarly，here，Plaintiff has been treated for hearing loss.Defendant Burge acknowledges this treatment in his denial of Plaintiff's grievance，where he states，“Per Medical Department if inmate wears and maintains hearing aid，communication needs can be met at all facilities.”In addition，as recently as March 6，2007，Plaintiff was given an auditory brainstem response test and fitted for new hearing aids.Applying the r easoning of the court in Degranfinried，it is clear that Plaintiff suffers from a serious medical condition.


B.Deliberate Indifference by Defendants Burge and Cayne


Defendants Burge，Goord，and Cayne each individually violated Plaintiff's Eighth Amendment rights by acting with deliberate indifference in failing to provide Plaintiff with adequate medical care.

As discussed above，a prison official acts in a deliberately indifferent manner where he or she“knows of and disregards an excessive risk to inmate health or safety;the official must both be aware of facts from which the inference could be drawn that a substantial risk of serious harm exists，and he must also draw the inference.”Farmer v.Brennan
 ，511 U.S.825，837(1994).Each of the Defendants clearly violated this standard.

Defendant Burge has the ultimate authority to review inmate grievances filed with the Department of Corrections.With respect to Plaintiff's grievance，he received a report from the Inmate Grievance Resolution Committee(“IGRC”)，which stated:

it［was］painfully obvious to every member of this Committee at the hearing that grievant not only has a hearing impairment but speech impediment as well.He communicated with us via a series of sign language，grunts，gestures and barely understandable'words.'It is apparent that he has great difficulty communicating and would be at a disadvantage here.As such，we believe his action requested［transfer］should be granted to the extent that a Sensorially Disabled Unit would be a better place to house grievant.Directive 2612，“Inmates With Sensorial Disabilities”，indicates that Eastern，Wende or Sullivan are better equipped to deal with grievant's specific needs.We now ask the Superintendent to consider this matter.Despite the strength of the IGRC's recommendations，on September 17，2001，Defendant Burge unilaterally denied Plaintiff's grievance，stating that as long as he wears a hearing aid，communication needs could be met at all facilities.

Similarly，in response to Plaintiff's grievance，on or about November 16，2001，Cayne sent Thompson a memo advising him that:

The audiologist wrote on the consult that“with proper amplification(hearing aid)–functional hearing communication per daily listening needs at all facilities.”You don't qualify for a special program.There are men here that have two hearing aids and are in programs.

Both Burge and Cayne had direct knowledge of Plaintiff's disability，yet they failed to take any action to remedy the situation and thereby acted with deliberate indifference to his condition.


C.Supervisory Liability applies to Defendants Burge and Cayne


Even if this Court find that Defendants Burge and Cayne were not directly involved in failing to provide adequate medical care for Plaintiff，they nevertheless bear liability for the events as supervisors.

It is conceded that a supervisor cannot be held liable for damages under Section 1983 solely by virtue of being a supervisor.See generally Gill v.Hoadley
 ，261 F.Supp.2d 113，122—23(N.D.N.Y.2003).However，a supervisory official can be held liable where，after learning of the violation through a report or appeal，he failed to remedy the wrong，where the supervisor was grossly negligent in managing the subordinate，where the supervisor created or allowed to continue a policy or custom under which unconstitutional practices occurred，or by manifesting deliberate indifference towards inmates'rights by“failing to act on information indicating that unconstitutional acts were occurring.”Colon v.Couglin
 ，58 F.3d 865，873(2d Cir.1999);see also id.at 127(denying defendant prison officials'motion to dismiss for lack of personal involvement because they were the hearing officers who adjudicated the misbehavior complaint against plaintiff-prisoner).In applying this standard，the Second Circuit has held that the mere preparation and submission of a misbehavior report is insufficient to“implicate the guard who filed it in［the］constitutional violations which occur at a subsequent disciplinary hearing.”Williams v.Smith
 ，781 F.2d 319，324(2d Cir.1986).Similarly，a prison supervisor is not“personally involved”if his or her only act of involvement is affirming the denial of a plaintiff's grievance.Foreman v.Goord
 ，02 Civ.7089，2004 U.S.Dist.LEXIS 16759，*21(S.D.N.Y.Aug.23，2004);Joyner v.Greiner
 ，No.01 Civ.7399，2002 U.S.Dist.LEXIS 6994，＊＊14—15(S.D.N.Y.Mar.28，2002).However，a prison official who denies(or affirms denial)of a grievance has sufficient personal involvement to render that official liable under Section 1983.See Atkinson v.Selsky
 ，No.03 Civ.7759，2004 U.S.Dist.LEXIS 20560，＊＊3—4(S.D.N.Y.Oct.15，2004)(“a prison official who denies or affirms denial of a grievance is personally involved in an unconstitutional act complained of，which is all that is required.”).

Defendants Burge and Cayne had direct knowledge of Plaintiff's disability and his grievance.In addition，Defendant Burge ultimately denied Plaintiff's grievance.

D.Plaintiff is Entitled to Recover under Section 504 of the Rehabilitation Act and Title II of the Americans with Disabilities Act.

Section 504 of the Rehabilitation Act“guarantees that individuals who are qualified to participate in a program or activity will have meaningful access to the program or activity if offered by a grantee of federal funds.”Clarkson v.Coughlin
 ，898 F.Supp.1019，1035(S.D.N.Y.1995)(citing Alexander v.Choate
 ，469 U.S.287(1985)).As a general matter，the Rehabilitation Act has been held to apply to prisoner claims.Id.at 1035.Similarly，Title II of the ADA prohibits discrimination on the basis of disability.Specifically，Title II provides:

no qualified individual with a disability shall，by reason of such disability，be excluded from participation in or be denied the benefits of the services，programs，or activities of a public entity，or be subjected to discrimination by any such entity.42 U.S.C.§12132

The elements for establishing a claim under Title II of the ADA and the Rehabilitation Act are virtually identical.In order to establish a claim under Section 504，a plaintiff must establish that:(1)they are a“handicapped person”under the Act;(2)the are“otherwise qualified”to participate in the offered activity or program or to enjoy the services or benefits offered;(3)they are being excluded from participation or enjoyment solely by reason of their disability;and(4)the entity denying plaintiffs participation or enjoyment receives federal funding.Rothschild
 v.Grottenthaler
 ，907 F.2d 286，289—90(2d Cir.1990).Similarly，to establish a claim under Title II，a plaintiff must show that:(1)he or she is a“qualified individual with a disability”;(2)he or she is being excluded from participation in，or being denied the benefits of some service，program，or activity by reason of his or her disability;and(3)the entity which provides the service，program or activity is a public entity.Clarkson
 ，898 F.Supp.at 1037.

In the present case，it is clear that Plaintiff is handicapped and that the Department of Corrections receives federal funding.In addition，Plaintiff is a qualified individual with a disability.“The meaning of qualified individual with a disability for purposes of Title II，derived via reference to the corresponding regulation promulgated under the Rehabilitation act，is a person with a disability who，with or without a reasonable accommodation meets the essential eligibility requirements for the receipt of the benefits or services in question.”Clarkson，898 F.Supp.at 1037.Here，Plaintiff is clearly eligible to receive the accommodations requested in his grievance.Finally，by not being provided the accommodations requested，Plaintiff is denied the opportunity to participate in all programs at the prison and is therefore entitled to recover under Title II of the ADA and Section 504 of the Rehabilitation Act.


CONCLUSION


For the foregoing reasons，and for the reasons alleged in the Complaint and supporting documents，Plaintiff Troy Garrett is entitled to judgment against each and every Defendant，and is entitled to the full measure of the relief sought in the Complaint.

Dated:September 8，2009　BOND，SCHOENECK＆KING，PLLC

By:　　s/Adam P.Mastroleo　　


Adam P.Mastroleo，Esq.
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BRIEF OF APPELLEE



STATEMENT OF THE ISSUE


Whether the evidence is sufficient to sustain Defendant's conviction for Neglect of a Defendant，her son.


STATEMENT OF THE CASE


On July 23，2004，Defendant was charged with Neglect of a Dependant，a Class D Felony.The case proceeded to a jury trial on December 13，2005 which resulted in a verdict convicting Defendant of the charged offense.(App.97).

A sentencing hearing was held on January 11，2006，at the conclusion of which the court sentenced Defendant to a term of one and one-half years at the Indiana Department of Correction，with one year to be suspended and served on probation.(App.100—101).

A Notice of Appeal was filed on January 13，2006.(App.111—112).

The Notice of Completion of Clerk's record was filed on February 10，2006.(App.113—114).

The Notice of Completion of the Transcript was filed on March 28，2006.(App.115—116).

The Brief of Appellant was filed on May 4，2006，pursuant to an extension granted on May 4，2006，with personal service on the Attorney General.


STATEMENT OF THE FACTS


In the summer of 2004，Defendant and her son Andrew Olinger(“Andrew”)were living in a house in LaFontaine in Wabash County(Tr.26).During that period，Defendant twice left Andrew at home alone and for a total three weeks(Tr.32)and did not tell Andrew her whereabouts.Id.Andrew was sixteen(16)years old at the time(Tr.22).

Defendant left for two weeks for the first time(Tr.32)，shut off the water(Tr.33)，left no money，and very little food and drink.(Tr.28).During these two weeks，she did not call or bring in anything for Andrew to eat.(Tr.32).Andrew has to go get a shower and use the restroom at a friend's house or his grandmother's house.(Tr.29—30).There was no food in the house for a few days.(Tr.54).

The second time，Defendant left for one week(Tr.33)，and Andrew was put in the same situation as before.Andrew's grandmother finally discovered Andrew's predicament and brought him food and brought to live with her.(Tr.34).Defendant served different jails sentences in this country and Huntington County(Tr.119).

Andrew felt psychologically depressed then he was left alone.(Tr.42).Andrew also testified that there were periods of time that he was hungry，and that he lost five to ten pounds during the three-week-long period when he was alone at home.(Tr.35).


SUMMARY OF THE ARGUMENT


There is sufficient evidence to prove beyond a reasonable doubt that Andrew was placed in a situation that endangered his life or health;he was abandoned and deprived of necessary support.The evidence introduced at trial was therefore sufficient to support Defendant's conviction for Neglect of a Dependant，a Class D Felony.


ARGUMENT


The evidence is sufficient to sustain Defendant's conviction for Neglect of a Dependant，a Class D Felony.The Defendant abandoned her son without running water，sufficient food，or necessary support.


STANDARD OF REVIEW


When reviewing the sufficiency of the evidence，the court will neither reweigh the evidence nor judge the credibility of the witnesses.Trice v.State，693 N.E.2d 649，650(Ind.Ct.App.1998).The Court will consider the evidence most favorable to the judgment together with all reasonable interferences to be drawn therefrom.Id
 .The Court will affirm a conviction if it is supported by substantial evidence of probative value.Weis v.State，825 N.E.2d 896，904(Ind.Ct.App.2005).


DISCUSSION


Defendant's argument is that the State failed to present sufficient evidence that her conduct threatened either Andrew's health or life.IC 35—46—1—4 provides in relevant part:


IND.CODE SECTION 35—46—1—4


(a)A person having the care of a dependent，whether assumed voluntarily or because of a legal obligation，who knowingly or intentionally:

(1)places the dependent in a situation that may endanger his life or health;

(2)abandons or cruelly confines the dependent;

(3)deprives the dependent of necessary support;or

…

Commits neglect of a Dependent，a Class D Felony.

Dependent was charged with neglect by each specification in Subsections(a)(1)through(a)(3).Anyone of which，is alone sufficient to convict and sustain that conviction.Defen-dant must defect each mechanism of neglect in order to prevail upon his sufficiency challenge.

(a)(1)Endangering Life or Health


When constructing a statute，words and phrases must be given their plain，ordinary and usual meaning，unless a contrary purpose is clearly shown by the statute itself.Harrison v.State，644 N.E.2d 888，890(Ind.Ct.App.1994).Although penal statutes must be strictly constructed against the State，a statute should not be overly narrowed so as to exclude cases fairly covered by it and should not be interpreted so as to give efficient operation to the legislature's expressed intent.Id.
 The Six Edition of Black's Law Dictionary
 defines health as the“state of being hale，sound，or whole in body，mind or soul，well being.”Webster's Ninth New Collegiate Dictionary
 defines health as the“condition of being sound in body，mind，or spirit.”The references in these definitions to“body”and“mind”lead to the conclusion that the ordinary meaning of health is not limited to one's physical state，but included an individual's psychological，mental and emotional status.Additionally，the purpose of the neglect statute is to protect a dependent from the failure to those entrusted with his care to take the action necessary to safeguard their dependents'“health”.If the neglect statute is narrowly read to protect dependents only from physical harm，a care giver would suffer no consequence for failing to protect a child from dangers and offenses such as sexual abuse that do not result in bruises，scrapes or other physical injuries.“Under the neglect statute，'health is not limited to one's physical state，but includes an individual's psychological，mental and emotional status.'”Gross v.State
 ，817 N.E.2d 306，308(Ind.Ct.App.2004)(quoting Harrison，644 N.E.2d at 890).The plain language of the statute and the decisions of the Court support the inclusion of mental and psychological harm within the definition of“health.”As well，it could not have been the legislature's intent to leave such severe consequence of neglect beyond the reach of the law.

Although Andrew denied having any“health”problems during the time in question(Tr.53)，he did lose five to ten pounds(Tr.35)and he missed meals because there was no food in his home(Tr.41).Andrew also testified that he felt depressed because his mother left him alone for several weeks without telling him where she had gone(Tr.42)，with very little food and drink at home，and no water service.He was required to visit his neighbor and grandmother's houses for basic necessities
 of hygiene and care.(Tr.29，40).The evidence demonstrated physical and psychological suffering caused by Defendant's abandonment on two occasions.Andrew's life or health was subjected to an actual and appreciable danger.

(a)(2)Abandonment


The trial court instructed the jury that“abandon”means to desert the child with the intention of casting off all parental obligations.(App.79)This definition does not necessarily require an element of“finality”to the decision.Any period of time when a parent casts off all parental obligations is abandonment.

Defendant had certain responsibilities to care for her child.However，Defendant left Andrew home alone twice for a total of three weeks.(Tr.32).During this time Defendant made no provision for her child and evinced no interest in him.She did not entrust him to anyone's care during her absence.Defendant cast off all parental obligations during this three-week period of time.An interpretation as Defendant urges would effectively permit the abandonment of children and other dependents for long periods of time—even years—and no neglect by abandonment would occur provided the parent reappears sometimes before the dependent's majority，emancipation or death.

(a)(3)Deprivation of necessary Support


This Court has held that necessary support is considered to be that which is“essential，indispensable or absolutely required food，clothing，shelter or medical care without which the dependent's life or health is at risk or endangered.”Richetts v.State
 ，597 N.E.2d 597，601(Ind.Ct.App.1992).

Andrew testified that there was absolutely no food at home for days.(Tr.54).Andrew lost weight during this time，not because he wanted to but because he was hungry.(Tr.35).He had no change of clean clothing.His grandmother provided him with clean clothing when Andrew took a shower at her house.(Tr.41).There was no water service，which is“essential，indispensable or absolutely required，”especially during the summer months.It is beyond a reasonable doubt that Andrew was deprived of necessary support.

The State sufficiently proved that Defendant neglected her son by endangering his health or life，abandonment and deprivation of necessary support.


CONCLUSION


For the foregoing reasons，the State of Indiana respectfully urges the Court to affirm the judgment of the trial court.

Respectfully submitted，

Steve Carter

Attorney General of Indiana

Atty.Number 4150—64

Gary Damon Secrest

Deputy Attorney General

Atty.Number 2259—49

Falian Zhang

Law Clerk
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STATEMENT OF THE ISSUE


Whether the evidence is sufficient to prove beyond a reasonable doubt that Juvenile committed a battery resulting in bodily injury.


STATEMENT OF THE CASE


This Juvenile action was initiated on December 8，2005，when the state alleged that Juvenile committed an act which would be battery，as a Class A Misdemenor(Ind.Code§35—42—2—1)，if committed by an adult.(App.10)Juvenile was on probation at the time of the offense，and was therefore also alleged to have violated his probation in the other cases.(App.63)An initial hearing was held on December 12，2005.(Tr.1)The denial hearing was held on January 25，2006，and the trial court entered a true finding on the delinquency allegation and a true finding on the Violation of Probation allegation.(Tr.43)The disposition hearing was held on March 1，2006，and Juvenile was placed on probation for the new allegation，and continued on probation for the violation.(App.38)

A Notice of Appeal was filed on March 10，2006.(App.1)

The Notice of Completion of the Clerk's Record was filed on April 18，2006.

The Notice of Completion of the Transcript was filed on June 13，2006.

The Brief of Appellant was filed on July 12，2006，with personal service on the Attorney General.


STATEMENT OF THE FACTS


Juvenile，fifteen(15)years old and the victim both were students of Emma Donnan Middle School in Indianapolis.(Tr.31)On the afternoon of December 8，2005，Juvenile got on the bus while the victim was already sitting in the front of the bus.(Tr.11).Juvenile called the victim“bitch”when he went by her.(Tr.12)The victim went to the back of the bus where Juvenile was sitting to ask why he called her names.Id
 .But Juvenile responded with calling the victim a“black bitch”and a“nigger”again.Id.
 Juvenile started fighting by hitting the victim on her face which was painful.When the fight was stopped by others，the victim's nose was bleeding.Id.



SUMMARY OF THE ARGUMENT


The trial court properly dealt with the evidence.There is sufficient evidence to prove beyond a reasonable doubt that Juvenile hit the victim and caused victim's nose bleeding thereby establishing Battery，Class A Misdemeanor.


ARGUMENT


The evidence is sufficient to prove beyond a reasonable doubt that Juvenile hit the victim and caused bodily injure.


STANDARD OF REVIEW


When reviewing a claim of in sufficiency of the evidence，the Court will neither reweigh the evidence nor judge the credibility of the witnesses.Smith v.State
 ，809 N.E.2d 938(Ind.Ct.App.2004).Rather，the Court will consider the evidence and reasonable inferences drawn therefrom that support the verdict and will affirm the conviction if there is probative evidence from which a reasonable person could have found the defendant guilty beyond a reasonable doubt.Id.



DISCUSSION


Juvenile's argument is that the State failed to present sufficient evidence to prove beyond a reasonable doubt that the victim was hit by Juvenile first and caused bodily injury.

The victim testified that Juvenile hit her first and punched her in the face，which caused her bodily injury:

Q:Physical things happen between you guys?

A:He pushed me and I pushed him back.

Q:Okay.And then what happened?

A:He hit me right here on the side of my face.

Q:What did he hit you with?

A:His hand.

Q:Was his hand open or closed?

A:Open.

Q:And did you feel any pain?

A:Yes.

Q:Did you have any sort of injury from that?

A:My nose was bleeding.(Tr.12—13)

Q:And are you claiming that—are you claiming today that you did not hit Michael first?

A:I didn't hit him in his face.

Q:You hit him in his face?

A:I didn't.

Q:You're claiming that you didn't hit him at all?

A:I pushed him.That's all about it.(Tr.15)

The other witness is an independent，non-biased witness who had no reason to lie and he was doing his civic duty as a bus driver at that time he saw this incident.This driver testified that he saw Juvenile hitting the victim and victim's nose was bleeding.

Q:But you saw her nose bleeding?

A:I saw him hitting her，yes.(Tr.25)

The State sufficiently proved beyond a reasonable doubt that Juvenile attacked the victim and caused bodily injury.The evidence is sufficient to prove that Juvenile is guilty of Battery as a Class A Misdemeanor.


CONCLUSION


For the foregoing reasons，the State of Indiana respectfully urges the Court to affirm the judgment of the trial court.

Respectfully submitted，

Steve Carter

Attorney General of Indiana

Atty.Number 4150—64

Gary Damon Secrest

Deputy Attorney General

Atty.Number 2259—49

Falian Zhang

Law Clerk
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BRIEF OF APPELLEE



STATEMENT OF THE ISSUE


Whether the evidence is sufficient to sustain Defendant's conviction for Theft as a D Felony.


STATEMENT OF THE CASE


On September 15，2005，Defendant was charged with Court I，Theft，a Class D Felony(Ind.Code§35—43—4—2.);Court II，Striking a Law Enforcement Animal，a Class A Misdemeanor and Court III，two counts of Resisting Law Enforcement by force，a Class A Misdemeanor.(App.15—19)Defendant waived his right to a jury trial and a bench trial was conducted on January 10，2006(App.7，24)，at which Defendant was judged of theft，resisting of law enforcement，and one count of resisting law enforcement by force;he was acquitted of the remaining counts.(App.7)

A sentencing hearing was held on January 10，2006.Defendant was sentenced to 545 days for Theft，365 days for Resisting Law Enforcement and 365 days for Resisting Law by force.(Tr.41)The court ordered all of the counts to run concurrently.(App.7)

A Notice of Appeal was filed on February 1，2006.(App.1)

The Notice of Completion of Clerk's record was filed on March 2，2006.

The Notice of Completion of the Transcript was filed on June 14，2006 pursing to a extension granted on May 12，2006.

The Brief of Appellant was filed on July 14，2006，and with personal service on the Attorney General.


STATEMENT OF THE FACTS


On September 14，2005，Defendant was walking past the Metro Park in Marion County，Indian.(Tr.27)Defendant came across several gas cans，he looks around and took a can and moved quickly to the front of the building.(Tr.4)Defendant went quickly through the gate toward the end of the building and went around the building.(Tr.4—5)The owner of the park was observing Defendant's movements through a wooden fence.(Tr.10)This owner followed Defendant for a while and started saying“Hey”to him to his attention.Defendant turned and threw the gas can at the owner and fled.(Tr.5)The owner dialed 911 and police found Defendant in dry creek bed and arrested him with the help of a canine unit.(App.17)


SUMMARY OF THE ARGUMENT


There is sufficient evidence to prove beyond a reasonable doubt that Defendant had intent to permanently deprive the owner of his gas can's value or use.And this evidence sustains Defendant's conviction for Theft.


ARGUMENT


The evidence is sufficient to sustain Defendant's conviction for Theft，as a Class D Felony，because of the fact that Defendant had intent to deprive the owner of the gas can of its value or use.


STANDARD OF REVIEW


When reviewing the sufficiency of the evidence，the court will neither reweigh the evidence nor judge the credibility of the witnesses.McClendon v.State.
 671 N.E.2d 486，488(Ind.Ct.App.1996).The Court will consider the evidence most favorable to the judgment together with all reasonable interferences to be drawn therefrom.Id.The Court will affirm a conviction if it is supported by substantial evidence of probative value.Newman v.State
 ，677 N.E.2d 590，593(Ind.Ct.App.1997).


DISCUSSION


Defendant contends that the evidence was insufficient to support his conviction of Theft because there was no evidence of any intention to deprive the owner of the gas can of its value or use.

The statute under which Defendant was convicted provides:


IND.CODE SECTION 35—43—4—2


(a)A person who knowingly or intentionally exerts unauthorized control over property of another person，with intent to deprive the other person of any part of its value or use，commits Theft，a Class D Felony.

…

This Court has announced the principle that“intent is mental function and without a confession，it must be determined from a consideration of the conduct，and the natural consequences of the conduct.”Brant v.State
 ，535 N.E.2d 189，191(Ind.Ct.App.1989).Accordingly，intent may be proven by circumstantial evidence.Intent may be inferred from a defendant's conduct and the natural and usual sequence to which such conduct logically and reasonably points.Hart v.
 State，671 N.E.2d 420，426(Ind.Ct.App.1996).

Defendant first looked around and saw no one，then grabbed the gas can and left quickly.(Tr.4)When the park owner tried to approach Defendant and ask him why he took the gas can，Defendant panicked and threw the gas can at the owner before he could finish what he was saying，and then ran away.(Tr.6)If Defendant didn't have the intent to steal the gas can，the response would have been different.A person's flight after the commission of the crime is not proof of guilt，but yet is evidence of consciousness of guilt and may be considered.Chandler v.
 State，581 N.E.2d 1233，1236(Ind.Ct.App.1991).Evidence of flight is relevant as circumstantial evidence of defendant's consciousness of guilt.Brown v.State
 ，563 N.E.2d 103，107(Ind.Ct.App.1990).Defendant's intent
 to deprive the owner of the gas can of its value or use is very easily inferred from the totality of the circumstances.

The State proved beyond a reasonable doubt that Defendant knowingly or intentionally exerted unauthorized control over property of another person，with intent to deprive the other person of any part of its value or use.


CONCLUSION


For the foregoing reasons，the State of Indiana respectfully urges the Court to affirm the judgment of the trial court.

Respectfully submitted，

Steve Carter

Attorney General of Indiana

Atty.Number 4150—64

Gary Damon Secrest

Deputy Attorney General

Atty.Number 2259—49

Falian Zhang

Law Clerk
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Elizabeth Gabig

200 E.Washington St.

560 City County Bldg.

Indianapolis，IN 46204

Gary Damon Secrest

Deputy Attorney General

Office of Attorney General

IndianaGovernment Center South，Fifth Floor

302 West Washington Street

Indianapolis，Indiana 46204—2770

Telephone:(317)232—6315
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Appellee，George Alexander d/b/a Zentner's Daughter Steakhouse，requests oral argument in this case.


TABLE OF CONTENTS


Request for Oral Argument………………………………………………………………

Table of Contents…………………………………………………………………………

Index of Authorities………………………………………………………………………

Statement of Facts………………………………………………………………………

Reply Point………………………………………………………………………………

Summary of the Argument………………………………………………………………

Argument and Authorities………………………………………………………………

Prayer for Relief…………………………………………………………………………

Certificate Service………………………………………………………………………

Appendix…………………………………………………………………………………


INDEX OF AUTHORITIES



CASES


Estate of Howley v.Haberman，

878 S.W.2d 139，140(Tex.1994)………………………………………………………

General Elec.Co.v.Falcon Ridge Apartments，Joint Venture，

811 S.W.2d 942，944(Tex.1991)………………………………………………………

Norman Communications v.Texas Eastman Co.，

955 S.W.2d 269，270(Tex.1997)………………………………………………………


STATUTES AND RULES


Texas Rules of Civil Procedure，Rule 306a………………………………………………

Texas Rules of Civil Procedure，Rule165a………………………………………………


NO.03—00—00498



IN THE COURT OF APPEALS FOR



THE THIRD JUDICIAL DISTRICT



AUSTIN，TEXAS



LYNDA'S BOUTIQUE



Appellant



VS.



GEORGE ALEXANDER d/b/a



ZENTNER'S DAUGHTER STEAKHOUSE



Appellee


Appealed from the District Court of

Tom Greene County，340th Judicial District


BRIEF FOR APPELLEE



GEORGE ALEXANDER d/b/a ZENTNER'S DAUGHTER STEAKHOUSE


TO THE HONORABLE THIRD COURT OF APPEALS:

Appellee，George Alexander d/b/a Zentner's Daughter Steakhouse(“Appellee
 ”)，files this，his brief in response to Lynda's Boutique(“Appellant
 ”)appeal of the trial court's order dismissing the underlying proceedings for want of prosecution in Cause No.C-99-0510-C in the 340th Judicial District Court of Tom Greene County，Texas，and in support thereof would show this Honorable Court the following:


STATEMENT OF FACTS


In this appeal，Appellant asks this Court to reverse the trial court's order dismissing Appellant's case for want of prosecution and to reinstate the case.Appellee would show the Court that the underlying cause was dismissed for want of prosecution on March 10，2000.(Clerk's Record，“CR，”26).The Court's Order of Dismissal reflects that a copy of the Order was sent to Appellant's counsel Frank Webb.(CR 26).The Appellant received actual notice of the order of dismissal on July 5，2000，more than ninety days after the order was signed.(CR 28—30).Thus，the trial court's plenary jurisdiction expired on April 10，2000，thirty days after the order was signed.Thereafter，Appellant filed this Restricted Appeal on July 12，2000.(CR 28—30).


REPLY POINT


(1)There is no error on the face of the record，because there is no affirmative evidence that the Appellant failed to receive notice of the hearing resulting in the Order of Dismissal before this Court.


SUMMARY OF THE ARGUMENT


Appellee would show the Court that Appellant's restricted appeal should be denied because there is no error on the face of the record.See
 Tex.R.App.P.30;see also Norman Communications v.Texas Eastman Co.
 ，955 S.W.2d 269，270(Tex.1997).Appellant contends that it did not receive proper notice of the hearing that resulted in the dismissal of Appellant's case.However，Appellant never filed a Motion to Reinstate the case，swearing that it did not receive notice of the hearing.Accordingly，the trial court's order of dismissal should be affirmed because there is no affirmative evidence on the face of the trial court's record to show that Appellant did not receive notice of the hearing.


ARGUMENT AND AUTHORITIES


Appellant contends that the trial court erred because it did not provide proper notice of scheduling conference that resulted in the Order of Dismissal before this Court.To support the argument that the trial court did not provide Appellant notice of the scheduling conference，Appellant's Brief asserts that:“The complete record of the underlying lawsuit does not reflect that any notice of that March 6，2000 scheduling conference was ever sent to Lynda's.”［Page 2］.However，Appellant has not and cannot direct this Court to any evidence in the record that affirmatively shows that the trial court failed to send notice of the scheduling conference to Appellant.Accordingly，Appellant's restricted appeal should be denied，and the trial court's Order of Dismissal should be affirmed，because there is no error on the face of the record.

When considering a restricted appeal，this Court considers only evidence that has been properly presented to the trial court.General Elec.Co.v.Falcon Ridge Apartments
 ，Joint Venture
 ，811 S.W.2d 942，944(Tex.1991).Ordinarily，the failure to receive proper notice of a dismissal hearing may be shown on the face of the record if the dismissed plaintiff files a sworn Motion to Reinstate in which plaintiff and plaintiff's attorney affirmatively state，under oath，that they failed to receive proper notice of the hearing，pursuant to Rule 165a(and Rule 306a for late notice of judgment)of the Texas Rules of Civil Procedure.

In the case at bar，however，Appellant admits that it received actual notice of the trial court's Order of Dismissal more than ninety days after the trial court signed the Order.Therefore，Appellant could not and did not file a Motion to Reinstate the underlying case.See Estate of Howley v.Haberman
 ，878 S.W.2d 139，140(Tex.1994).As a result，Appellant never filed a sworn affidavit showing that it or its counsel failed to receive proper notice of the scheduling conference that resulted in the Order of Dismissal.

Further，in this case，the absence from the record of affirmative proof that notice of the judgment of dismissal was sent does not establish error.General Electric
 at 811 S.W.2d at 944.This is especially true because district clerks are not required to note on the docket sheet the fact of mailing notice of the scheduling conference.Id
 .at 943.Nor can Appellant complain that it failed to receive proper notice of the Order of Dismissal，because the Order of Dismissal itself shows on its face that the Order was sent to Appellant's counsel.There is nothing in the record to show otherwise.The face of the record thus presents no error.

Accordingly，Appellee asks this Court to affirm the trial court's Order of Dismissal，because there is no affirmative evidence that Appellant failed to receive of the dismissal hearing and no other error on the face of the record.


PRAYER FOR RELIEF


Appellee respectfully requests that this Court affirm the judgment of the trial court in all respects，that it be granted such further relief to which it may show itself justly entitled and that all costs of appeal be taxed against Appellant.

Respectfully submitted，

DAVIS＆WILKERSON，P.C.

P.O.Box 2283

Austin，Texas 78768—2283

512/482—0614

512/482—0342(Facsimile)

By:__________“__________”

Leonard W.Woods，Jr.

State Bar No.21958050

Michael P.Young

State Bar No.00791977

ATTORNEYS FOR APPELLEE，GEORGE

ALEXANDER d/b/a ZENTNER's DAUGHTER

STEAKHOUSE


CERTIFICATE OF SERVICE


I hereby certify by my signature above that a true and correct copy of the foregoing has been delivered to the following counsel via certified mail，return receipt requested，on this____________day of____________，2000:

Mr.Russell J.Bowman

Scott，Bowman＆Stella

3131 McKinney Ave.，Suite 730

Dallas，Texas 75204

__________________

MICHAEL P.YOUNG


APPENDIX


TAB 1:Texas Rules of Civil Procedure，Rule 306a
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Questions Presented


1.Whether the sentence imposed results from an incorrect finding of the defendant's prior record level，because the court used two of the felonies used to support his Habitual Felon status to calculate his prior record level.

2.Whether Defendant's plea was involuntary and not entered knowingly when the Plea Transcript that he executed incorrectly showed each of the Obtaining Property by False Preten—ses at a lower of class of Felony and a maximum term of imprisonment that was half the actually applicable maximum.The trial judge corrected the plea transcript and advised Defendant of the changes in open court.Defendant was not given time to reflect or consider the effect of these changes.


Statement of the Case


On January 7，2004，in Buncombe County Superior Court，the Honorable E.Penn Dameron，Jr.presiding，Defendant-Appellant Christopher Eric Miller pleaded guilty on Bills of Information to the following charges:

[image: img]


Sentencing occurred on January 7，2004，immediately after the guilty plea and pursuant to the plea agreement.Judge Dameron found Mr.Miller's prior record level was V and that mitigating factors outweighed aggravating.He sentenced Mr.Miller to serve a minimum of 90 months and maximum of 117 months in the North Carolina Department of Corrections.In addition，he ordered restitution of $12，300.77.Mr.Miller filed written pro se
 Notice of Appeal on January 9，2004.

The Record on Appeal was settled by agreement between counsel for the State and counsel for Defendant.The Record was filed in the Court of Appeals on September 10，2004 and docketed on September 20，2004.The Clerk mailed the printed Record on Appeal on September 28，2004.


Statement of the Facts


Defendant-Appellant was charge with thirteen counts of Felony Obtaining Property by False Pretence，four charges of Felony Larceny，two counts of Felony Breaking or Entering，and four counts of Habitual Felon status.He pleaded guilty pursuant to a Plea Agreement with the State.The terms of the Agreement were that upon his guilty plea，the State would agree to consolidate all charges into one count of Habitual Felon，to be served concurrently with any revoked probation and that the state would dismiss other charges pending in Buncombe County District Court.(R.pp.3—39 and 41—43.)

Defendant stipulated to the factual basis for the plea，allowing the State to summarize rather than present evidence in that regard.The State's summary tended to show the following.The false pretense charges arose from checks on a closed account written by Mr.Miller during the course of his former business as a contractor.The details of those specific counts are set forth in the Transcript，a copy of which is attached as an Appendix to this Brief，p.9，line 9-p.12，line 18 The Habitual Felon count was based upon prior convictions of Felony Larceny，Felony Possession with Intent to Sell or Deliver Marijuana，and Forgery.(T.p.9，line 9-p.12.)The defendant，through counsel，stipulated to his prior record level of 18 points.


Statement of the Grounds for Appellate Review


Mr.Miller pleaded guilty and was sentenced to the bottom of the presumptive range.The only grounds under which he is entitled to appeal as a matter of right is provided by N.C.Gen.Stat.15A-1444(2003)，which states:

［a］defendant who has...entered a plea of guilty...is entitled to appeal as a matter of right the issue of whether his or her sentence is supported by evidence introduced at the trial and sentencing hearing only if the minimum sentence of imprisonment does not fall within the presumptive range for the defendant's prior record or conviction level and class of offense.

Id.


Argument




Request for Review Pursuant

 to Anders v.California


The undersigned，court-appointed counsel has conducted a thorough examination of this case，including the Superior Court record，relevant cases，and statutes.After conscientious examination，however，she finds the appeal to be wholly frivolous.Counsel is unable to identify an issue with sufficient merit to support a meaningful argument for relief on appeal.Counsel therefore respectfully requests the Court to fully examine the record on appeal for possible prejudicial error and to determine whether counsel overlooked any issue，in accord with Anders v.California
 ，386 U.S.738，87 S.Ct.1396，18 L.Ed.2d 493(1967)and State v.Kinch
 ，314 N.C.99，331 S.E.2d 665(1985).

Counsel sent a copy of this brief with a cover letter to Defendant by first class mail.The cover letter advises Defendant of his right to file supplemental arguments on his own behalf and provides him with the address of the court.A copy of the letter is attached in the Appendix to this Brief.Counsel respectfully asks the Court grant Defendant sufficient time“to raise any points that［he］chooses in support of this appeal.”Id.at
 744.


In accordance with Anders
 ，supra
 ，counsel submits this brief to provide what assistance she can to the Court reviewing this matter for possible error.Counsel directs the court's attention to the following issues that might arguably support the appeal.

1.The sentence imposed results from an incorrect finding of the defendant's prior record level，because the court used two of the felonies used to support his Habitual Felon status to calculate his prior record level.

Assignment of Error No.1，R.pp.44—45 and 51—53.

N.C.Gen.Stat.15A-1444(2003)gives a Defendant the right to appeal from a guilty plea on“the issue of whether his or her sentence is supported by evidence introduced at the trial and sentencing hearing only if the minimum sentence of imprisonment does not fall within the presumptive range for the defendant's prior record or conviction level and class of offense.”Counsel directs this court's attention to the following to assist it in determining whether Mr.Miller's sentence falls within the presumptive range:

1)Offense classification for Habitual Felon，N.C.Gen.Stat.§14—7.6(2004).

2)With regard to offenses used to calculate prior record level，Prior Record Level Worksheet at R.pp.44—45

3)With regard to the calculation of prior record level points，N.C.Gen.Stat.§15A-1340.14(2004).

4)With regard to Habitual Felon status in general，N.C.Gen.Stat.§§14—7.1，et seq.(2004).

2.Other areas of possible error.

Finally，pursuant to Anders and Kinch，counsel directs the court's attention to the issue of whether the court complied with the statutes related guilty plea procedures in Superior Court.See N.C.Gen.Stat.§§15A-1022(2004).


Conclusion


Wherefore，in accordance with Anders，supra，the undersigned counsel respectfully requests this court to review the entire record in this matter for possible error.Further，counsel prays the court grant Defendant an adequate opportunity to prepare and present any written arguments he wishes to make on his own behalf in light of counsel's inability to find a non—frivolous argument in this appeal.

Respectfully submitted，this the________day of October 2004.

Leslie C.Rawls

Attorney for Appellant

PO Box 38325

Charlotte，NC 28278

704—583—1279

LeslieRawls@Carolina.rr.com
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For the State:

Jill F.Cramer

Assistant Attorney General

NC Dept.of Justice

9001 Mail Service Center

Raleigh，NC 27699—9001
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DEFENDANT-APPELLANT'S BRIEF



QUESTION PRESENTED


The undersigned counsel，after repeated and close examination of the Record，and after extensive review of the relevant law，is unable to identify an issue with sufficient merit to support a meaningful argument for relief on appeal.For that reason the undersigned counsel for the Defendant respectfully requests this Court to conduct a full examination of the Record on Appeal for possible prejudicial error and to determine whether any justiciable issue has been overlooked by counsel in accordance with Anders v.California ，
 386 U.S.738，18 L.Ed.2d 493(1967)and State v.Kinch
 ，314 N.C.99，331 S.E.2d 665(1985).


STATEMENT OF THE CASE AND OF THE FACTS


On 6 October 2003，Defendant pled guilty pursuant to State v.Alford to one count of second degree burglary and no contest to one count of second degree arson.Defendant，who had no prior record level points，received a sentence of 13 months minimum and 16 months maximum on each charge，to be served consecutively.The Honorable Paul Jones suspended each sentence and placed Defendant on supervised probation for a period of sixty months.Terms of the probation included a period of twelve months intensive probation as well as substantial restitution，along with a ban on using controlled substances.

Defendant's probation officer issued a violation report in each case on 13 April 2005，alleging that Defendant had tested positive for marijuana on 16 June 2004 and had violated curfew on 13 July 2004.Defendant was also allegedly in arrears $1060.00 on her original obligation of $7480.00 in the arson case.

The case came on for hearing before the Honorable Jack Jenkins on 1 June 2005.Defendant through counsel admitted her violations.(T p.2)A total of $1910.00 had been paid on Defendant's original obligation of $7480.00 in the arson case，with $6000.00 of that total obligation being restitution.

Defendant's probation officer，Lance Edwards，informed the court that Defendant had passed approximately 8 drug screens after the positive one，and about ten prior to that time.Defendant provided a copy of a prescription that may have accounted for the positive drug test.Defendant then had a substance abuse assessment on 14 July 2004 as required by Edwards.It did not reveal any current substance abuse problem.(T p.8)

The curfew violation occurred at approximately 10:45 at night on a 7:00 pm curfew.Defendant，who had no phone，had been served with a misdemeanor warrant that day，was upset about it，and was talking to her mother on what was probably the closest pay phone to her house.(T pp.8—9)Edwards felt that the biggest problem with Defendant was not office visits，which she made，but rather with money.

The Court found that the violations were willful and knowing due to Defendant's admissions.(T p.12)

The State，which was seeking revocation，presented the victims in the case，Mr.William and Mrs.Edra McFadyen.The McFadyens had suffered a total loss of approximately $280，000.00，which was partially covered by insurance.The figure of $6000.00 in restitution was based upon Defendant's ability to pay.(T p.14)

Ms.McFadyen stated that they had lost 35 years of memories，including baby pictures and family collectibles.Her mother had died when she was only nine，and the fire had destroyed the few items she had from her.(T p.17)Mr.McFadyen indicated that he had lost his mounted deer heads as well as all his guns，including those passed down from his father.(T p.19)

Defendant's counsel argued against revocation.Defendant's husband had been laid off from Maola and had lost his health insurance.Defendant had new health problems and prescription expenses.Defendant made a payment on probation while in jail and her husband had the$1060.00 in court to pay and bring her current.She had been in jail since being arrested on the probation violation，some 50 days.(T pp.22—23)

The Court revoked probation on the burglary judgment and ordered Defendant to serve that 13 to 16 month sentence，with probation to resume on the second(arson)judgment thereafter.(T pp.25—26)Defendant appealed in open court.(T p.26)

The Appellate Defender was appointed to represent the Defendant on appeal and Michael J.Reece was assigned to perfect the appeal.(R p.55)The Proposed Record on Appeal was served on 6 October 2005 and was settled by passage of time thereafter.The Record on Appeal was filed on 10 January 2006 and docketed on 11 January 2006.


GROUNDS FOR APPELLATE REVIEW


The judgment of the trial court is reviewable pursuant to N.C.G.S.§7A-27(b)and§15A-1347.


REQUEST FOR REVIEW IN ACCORDANCE WITH ANDERS V.CALIFORNIA


Defendant gave notice of appeal in open court.After carefully reviewing the transcript and relevant file materials，counsel docketed Defendant's settled Record on Appeal，which this court has deemed timely filed.

The undersigned counsel，after repeated and close examination of the Record，and after extensive review of the relevant law，is unable to identify an issue with sufficient merit to support a meaningful argument for relief on appeal.For that reason the undersigned counsel for the Defendant respectfully requests this Court to conduct a full examination of the Record on Appeal for possible prejudicial error and to determine whether any justiciable issue has been overlooked by counsel.In accordance with Anders v.California，386 U.S.738，18 L.Ed.2d 493(1967)and State v.Kinch，314 N.C.99，331 S.E.2d 665(1985)，counsel submits this Brief in order to provide what assistance he can to the Court in conducting its review.Counsel has sent a copy of this Brief to the Defendant，along with copies of the transcript and the Record materials.Counsel asks that this Court“allow［Defendant］time to raise any points he chooses”in support of this Appeal.Anders，386 U.S.at 744，18 L.Ed.2d at 498.Counsel has encouraged Defendant to brief the Court on issues of her choosing.


CONCLUSION


Counsel respectfully requests that this Court conduct an independent examination of the Record in this Defendant's case to determine existence of any prejudicial error.

Respectfully submitted this____________day of February，2006.

Michael J.Reece

NC State Bar No.21262

Attorney for Defendant-Appellant

PO Box 708

Smithfield，NC 27577

(919)934—4000


DEFENDANT-APPELLANT DOES NOT INCLUDE INDEX


Pursuant to Rule 28(d)(2)(iii)of the North Carolina Rules of Appellate Procedure，Defendant-Appellant does not herein include or attach an Appendix to his Brief，and respectfully states to the Court that the Defendant-Appellant has fully summarized，pursuant to Rule 28(b)(4)and(5)，the evidence necessary to understand the questions presented in Defendant-Appellant's Brief.
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THIS IS TO CERTIFY that the undersigned has this date served the Defendant's Appellate Brief in the above captioned action upon the State of North Carolina by mailing a copy postage prepaid to the Office of the Attorney General for the State of North Carolina，addressed to:

Roy Cooper

Attorney General

N.C.Department of Justice

Post Office Box 629

Raleigh，North Carolina 27602

This the____________day of February，2006.

Michael J.Reece

NC State Bar No.21262

Attorney for Defendant-Apellant

PO Box 708

Smithfield，NC 27577

(919)934—4000
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